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APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF OH BEHALF OF APPELLEE 


COUNT RESTATEMENT OF THE CASE 

This is an appeal from a judgment and conviction of ap¬ 
pellant for housebreaking and larceny. The evidence in gen¬ 
eral was that a restaurant at 2605 14th St. NW., of which 
Truett R. Rucker was proprietor, was broken into between 
10:00 p. m., August 22,1946, and 6:00 a. m., August 23d, 1946. 
To secure this entrance, the thief or thieves broke locks on two 
doors and removed the hinges on a third door. Taken were ap¬ 
proximately $30.00 in cash, cigarettes valued at $26.00, a shirt 
with a tie clasp on it, an overcoat, a fountain pen, a screw¬ 
driver, a flashlight, and 30 pounds of sugar (R. 12 et seq.). 1 

Shortly after 1:00 a. m., on Monday, November 19, 1946, 
appellant was arrested. The tie clasp which had been taken 
and which bore the complainant’s initials was found in his pos¬ 
session. He admitted the housebreaking and larceny. 

1 Record page numbers are indented at the left margin of Joint Appendix 
pages. 

(1) 
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Appellant was sentenced to a term of twenty-four months 
to seventy-two months (R. 177). This appeal followed. 

SUMMARY OF ARGUMENT 

I 

Appellant’s confession was properly admitted. The issue as 
to whether the confession was voluntary was properly sub¬ 
mitted to the jury. Arrested at 1: 00 a. m., on Monday, No¬ 
vember 19, appellant confessed at 11: 00 a. m. of the same day, 
after brief questioning and without coercion. His subsequent 
detention was in accordance with proper investigative pro¬ 
cedures and therefore did not render inadmissible repetitions 
of his confession, made about 7: 30 p. m., November 20. More¬ 
over there was no credible evidence of coercion. Accordingly 
there was no violation of the McNabb rule. 

II 

A tie clasp which was one of the stolen articles and was found 
in appellant’s possession when he was arrested was properly 
introduced in evidence. It was obtained from appellant by vir¬ 
tue of a legal search accompanying a valid arrest. 

III 

The Court did not err in omitting to instruct the jury that 
in order to find appellant guilty they must find his confession 
voluntary. Such an instruction would not have been correct. 
Moreover, since a timely request was not made for such an in¬ 
struction, it was waived. 

IV 

No error occurred by way of intimations to the jury that 
appellant was guilty of unrelated crimes. 

ARGUMENT 

I 

Appellant’s confession was properly admitted 

Appellant maintains the Court erred in admitting testimony 
as to the oral confession made by him. In this connection he 
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argues that the confession was inadmissible because coerced 
and also because made after illegal detention following an arrest 
without probable cause (Br. 12). 

Appellant and a companion named Scott were arrested shortly 
after 1: 00 a. m. on Monday, November 19th. Appellant was 
then taken to No. 13 Precinct, booked, and talked to for a few 
minutes by Sergeant Fuss, the arresting officer (R. 71, 110). 
He was then left alone until approximately 9: 15 a. m. of the 
same morning, when Sergeant McCarty of the Sex and Nar¬ 
cotic Squad conversed with him and Scott. During the inter¬ 
view Scott confessed to the rape (R. 124), and Sergeant Mc¬ 
Carty determined that appellant was not involved in that case. 
During the interview, however, Scott said that appellant had 
been involved in some housebreakings (R. 119 et seq.). Ac¬ 
cordingly, at about 11: 00 a. m., the same morning, appellant 
was turned over to Sergeant Dodson of the General Assignment 
Squad, who talked to the appellant, in the presence of Scott, 
for not over thirty minutes. Appellant admitted that he and 
another entered the restaurant and that they had taken some 
money and the tie clasp (R. 45 et seq.; 127 et seq.). Sergeant 
Dodson asked appellant for a written statement but did not 
get one because appellant said he could not read and wTite 
(R. 139). 

Appellant was not questioned further on Monday, November 
19, until about 7:30 p. m. At about that time he was placed 
in a line-up of rape and robbery suspects (R. 127) and was 
spoken to by Sergeant Dodson. He was returned to the cell 
block before 8:00 p. m. 

On the morning of Tuesday, November 20, Sergeant Dodson 
went with appellant to appellant's home and with his consent 
took a black leather suitcase wanted by Maryland police 
(R. 127). On the night of November 20 appellant was placed 
in a line-up held for the benefit of officers investigating Mary¬ 
land housebreakings. Between 7:00 and 7:30 p. m. that night 
he repeated his confession to Sergeant Baker, to whom the case 
originally had been assigned. At about 7:30, the complaining 
■witness was brought in and appellant repeated his confession 
in his presence (R. 17 et seq.). Thereafter appellant was 
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turned over for questioning to the Maryland officers. Appel¬ 
lant was arraigned on the morning of November 21 (R. 65). 

The foregoing testimony was that of the witnesses called 
by the prosecution. Appellant’s testimony (R. 75 et seq.) w’as 
that he was arrested at 11:28 p. m. on November 18; that he 
was taken to No. 13 precinct and held there until 8:00 a. m., 
November 19, but was not questioned there. He was ques¬ 
tioned at Headquarters by the Robbery Squad for about one 
hour commencing between 8:30 and 9:00 a. m. on that day, 
and was not talked to again until the morning of November 
20. At 9:00 a. m. on November 20 he was talked to by the 
Sex Squad. Between 2:00 and 3:00 p. m. on November 20 
he was talked to by officers of the Narcotics Squad who beat 
and threatened him. At this time, as a result of the beating 
and threats he admitted the crime “because I knew I could 
change it” (R. 82). He stated that he w*as not asked to sign a 
statement and did not sign one (R. 83), although he could read 
and write (R. 140). 

It is submitted that the, issue as to whether appellant volun¬ 
tarily confessed was properly submitted to the jury. The 
officers and the complaining witness uniformly testified that 
there was no evidence of physical coercion and no complaint 
by appellant that he had been coerced physically or mentally. 
Moreover it cannot be said that appellant was subjected to con¬ 
tinuous questioning over long periods of time. According to 
his own testimony there was no suggestion of coercion by pro¬ 
longed questioning. He was interviewed for only a short time 
by Sergeant McCarty on the morning of November 19. After 
less than thirty minutes of his interview with Sergeant Dodson 
at 11:00 a. m. on the same morning he confessed. Thereafter, 
according to the officers, he vras interviewed for a few minutes 
on the evening of November 19, was taken to his home on the 
morning of the 20th and questioned briefly again on the evening 
of the 20th. 

Ai to the physical pressure which appellant alleges he suf¬ 
fered on the afternoon of the 20th, the officers denied that he 
was even questioned at that time, and the complainant stated 
there was no evidence of a beating when he saw appellant on 
the evening of the 20th (R. 32). 
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By way of summary, therefore, there was evidence that 
appellant confessed at about 11:00 a. m., Monday, November 
19. By his own testimony there had been no coercion up to 
that time. Whether he was subsequently coerced, therefore, 
would appear to be immaterial, since his statements on the 
20th were substantially repetitions of his first statement. See 
United States v. Mitchell, 322 U. S. 65 (1944). Aside from 
this, however, the evidence as to whether he was coerced was 
conflicting and the question accordingly was properly sub¬ 
mitted to the jury. Catoe v. United States, 76 U. S. App. D. C. 
292,131 F. (2d) 16 (1942). 

Appellant also attempts to invoke the rule of McNabb v. 
United States, 318 U. S. 332 (1943). He maintains that he 
was illegally arrested and that unnecessary delay took place 
before he was arraigned. 

Arresting officers are under obligation to “take the arrested 
person without unnecessary delay before the nearest available 
commissioner * * Rule 5 (a), Rules of Criminal Pro¬ 
cedure, 2 and their failure so to do, if “joined with other cir¬ 
cumstances deemed * * * contrary to proper conduct of 
federal prosecutions” will render inadmissible even a volun¬ 
tary confession. Reed, J., explaining the McNabb rule in a 
concurring opinion in United States v. Mitchell, 322 U. S. 65, 
. 71 (1944). As stated in the majority opinion in the Mitchell 
case, “Inexcusable detention for the purpose of illegally ex¬ 
tracting evidence from an accused, and the successful extrac¬ 
tion of such inculpatory statements by continuous questioning 
for many hours under psychological pressure, were the decisive 
features in the McNabb case which led us to rule that a con¬ 
viction on such evidence could not stand.” 

Judging by these principles it is submitted that appellant’s 
confession was properly admitted. At the time of his con¬ 
fession, made at about 11:00 a. m. on the day of his arrest, 

1 Rule 5. Proceedings before the Commissioner. 

“(a) Appearance Before the Commissioner .—An officer making an arrest 
under a ■warrant issued upon a complaint or any person making an arrest 
without a warrant shall take the arrested person without unnecessary 
delay before the nearest available commissioner or before any other nearby 
officer empowered to commit persons charged with offenses against the 
laws of the United States. * * • ” 
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there plainly had been neither “unnecessary delay” nor ag¬ 
gravating circumstances. After being booked, appellant was 
subjected to no mistreatment, nor was he questioned until 
9:15 a. m. At that time he was eliminated as a suspect in 
the rape case, but information was developed to link him with 
the instant case. Surely it would have been a dereliction of 
duty on the part of the police to have freed him before ques¬ 
tioning him as to the housebreaking. He was questioned at 
about 11:00 a. m. and promptly confessed the crime here 
involved. This confession was plainly admissible. 

Since appellant's statements on November 20 were substan¬ 
tially repetitious of his confession on the previous day, their 
introduction hardly can have been prejudicial. Rule 52a, Fed¬ 
eral Rules of Criminal Procedure, Hasson v. United States —, 
U. S. App. D. C. —, 158 F. (2d) 330 (1946), cert. den. 15 L. W. 
3391: To rule their admission was prejudicial would require a 
finding that the jury disbelieved the officer who first heard the 
confession, but believed the officer and the complaining witness 
who heard the reiteration, and no reason for such a finding 
appears in the record. 

In any event the delay in arraignment until November 21 
was justified. There was evidence that, on the morning of 
the 19th, appellant was implicated in some housebreakings 
(R. 125) and that in addition he was suspected of certain rob¬ 
beries (R. 127, 128). Accordingly he was held for a rape and 
robbery line-up on the evening of the 19th (R. 129). The next 
day he consented to go to his home, apparently cooperating with 
the police investigation. That night he was in a line-up for 
housebreakings which had occurred in Maryland. These con¬ 
siderations militated against an earlier arraignment. Accord¬ 
ingly it appears that the reiterations by appellant of his con¬ 
fession did not follow an illegal detention. To be noted also 
is the fact that the jury apparently found appellant's confes¬ 
sions voluntary, thus disbelieving his story of physical coercion. 
If this is true, then there was no credible evidence of aggravating 
circumstances and on this ground also the reiterations are 
excluded from the McNabb rule. 
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Appellant has also attacked the arrest. He argues that the 
arrest was without probable cause, claiming appellant's descrip¬ 
tion did not fit that of the rape suspect. He points also to the 
arresting officer's statement that he did not have a case on 
appellant. 

Appellant does not appear by this argument to object to the 
arrest as such. Indeed such an objection probably would have 
come too late. 22 C. J. S. 161, p. 260. Appellant appears*rather 
to point to the circumstances of the arrest as aggravation of 
the detention which followed and which he claims was illegal. 
In either event it is submitted that the arrest plainly was valid. 
The arresting officer testified that appellant and a companion 
were arrested in the early morning hours on the street as sus¬ 
pects in a rape case which had occurred two nights previously 
in the locality where they were found (R. 71, 104). In the 
opinion of the officer, appellant and his companion answered 
the general description of the suspects in the rape case. 3 The 
officer stated that as the scout car in which he was riding ap¬ 
proached appellant and his companion, they “started across 
the street and around the comer, and we doubled around 
through the alley to cut them off, and they tried to double 
back and we stopped them" (R. 109). These circumstances, 
it is submitted, were sufficient in themselves to warrant a ma n 
of reasonable caution in the belief that appellant was guilty 
of the felony which had been committed. Consequently they 
constituted probable cause. 4 Shettel v. United States, 72 App. 
D. C. 250,113 F. (2d) 34 (1940). 

II 

There was no error in the admission of evidence 

Appellant next argues that the tie clasp which bore the com¬ 
plaining witness’s initials was obtained by an illegal search 

*It is noteworthy that Scott, with whom appellant was arrested, con¬ 
fessed the crime for which he and appellant were arrested (R. 124). 

* As to the officer’s statement (R. 71) that he did not have a case on 
appellant, the record is clear that he meant the case against appellant 
had not been assigned to him. He did not mean that he did not have a 
proper basis for making the arrest (R. 117). 
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and that the Court therefore erred in permitting it to be intro¬ 
duced (Br. 15). 

The complaining witness testified that among the articles 
taken when his store was entered was a tie clasp attached to a 
shirt (R. 16). He also testified that appellant admitted to 
him that he had taken the clasp (R. 21). At this point the 
clasp was identified by the witness and introduced in evidence. 
Both Sergeant Dodson and Sergeant Baker stated that appel¬ 
lant admitted he had entered the restaurant and taken the 
clasp (R. 55, 58). Appellant testified that he was first shown 
the clasp on the evening of November 20, when he was told 
that it had been taken from his room (R. 80). On cross-exam¬ 
ination, however, he admitted ownership of the clasp, stating 
that he had purchased it along with some clothes late in Au¬ 
gust (R. 84, 85). 

Appellant seems to suggest that the tie clasp was taken in an 
illegal search of appellant’s home. The only evidence of a 
search of appellant’s premises, however, relates to the morning 
of November 20, and the unrefuted testimony was that appel¬ 
lant consented to that search (R. 131). 

In any event it is clear from the record that the tie clasp 
was in appellant’s possession at the time of his arrest. This is 
apparent from appellant’s admission at the time of the trial 
that the clasp belonged to him and the fact that it was in 
Sergeant Dodson’s possession on the morning of the 19th, not 
long after appellant’s arrest. Relevant too was the testimony 
of two officers and Mr. Rucker that appellant had admitted to 
them that he had taken the clasp from the restaurant. This 
evidence made it plain that appellant had the clasp when he was 
arrested. That arrest, as noted supra, p. 7, was valid and of 
course the arresting officers had the right to search him at the 
time of the arrest. Beard v. United States, 65 App. D. C. 231, 
82 F. (2d) 837 (1936), cert. den. 298 U. S. 655; Maynard v. 
United States, 57 App. D. C. 314, 23 F. (2d) 141 (1927). 

It may be mentioned also that introduction of the clasp 
could hardly have been prejudicial to appellant, since obviously 
the clasp itself added little to appellant’s admission to the 
officers and complaining witness that he had stolen it and to 
his admission at the trial that it belonged to him. 
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Ill 

There was no error in the Court’s instructions 

Appellant maintains there was error in the failure of the 
Court to instruct the jury that in order to find appellant guilty, 
they must find the confession to have been voluntary (Br. 16). 8 

At the conclusion of all the evidence and of the argument 
on appellant’s motion for directed verdict, the Court asked for 
prayers (R. 142). Counsel for appellant requested several in¬ 
structions, but not the one he now claims should have been 
given. In the course of his charge the Court explained that if 
the jury found appellant’s confession was made under duress 
they must disregard it (R. 165). At the conclusion of the 
charge, counsel for appellant requested an additional instruc¬ 
tion which was given. Thereafter the jury retired and after 
it had returned its verdict, but before it was dismissed, appel¬ 
lant, out of the hearing of the jury, indicated that he was curi¬ 
ous as to whether the jury had found the confession voluntary 
or involuntary. The prosecutor stated that it would be point¬ 
less to ask the jury the question at that point, whereupon 
counsel stated he would not pursue it (R. 169). 

In these circumstances it is submitted that there was no 
error in the failure of the Court to instruct that the jury must 
find the confession voluntary in order to find appellant guilty. 
Although without the confession the prosecution’s case would 
have been weaker, it is not conceded that the jury would have 
been unwarranted in finding appellant guilty on the basis of 
the testimony that the crime had been committed and on the 
evidence relating to appellant’s possession of the stolen tie 
clasp. See Edwards v. United States, 78 U. S. App. D. C. 226, 
139 F. (2d) 365 (1944) cert. den. 321 U. S. 769. This question 
need not be decided, however, because it is well known that 
the failure of counsel to make a timely request for an instruc¬ 
tion amounts to a waiver except as to essential questions of 
law in the case. George v. United States, 75 U. S. App. D. C. 

s Appellant has also argued (Br. 18) that the evidence adduced by the 
prosecution did not warrant submission of the case to the jury. This con¬ 
tention, however, ignores testimony as to appellant’s confession. Moreover, 
as suggested, infra, there was substantial evidence in addition to appellant’s 
confession. 
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197,125 F. (2d), 559 (1942); Kinard v. United States, 68 App. 
D. C. 750, 96 F. (2d) 522 (1938); Stassi v. United States, 50 
F. (2d) 576 (C. C. A. 8, 1931); Kreiner v. United States, 11 
F. (2d) 722 (C. C. A. 2, 1926) cert. den. 271 U. S. 688. While 
the problem as to what constitutes an essential question of 
law is encumbered with some difficulty, it is submitted the 
instruction appellant contends for plainly did not involve such 
a question. It related to a particular factual theory of the 
defense, to a particular construction of the evidence. Steers v. 
United States, 192 Fed. 1, 10 (C. C. A. 6, 1911). As such it 
should not be classified as an essential question of law. More¬ 
over the facts of the case were comparatively simple and it is 
reasonable to assume, particularly in view of the clear instruc¬ 
tions given by the Court (R. 162), that even without such an 
instruction the jury was able to appraise the sufficiency of the 
evidence. 

IV 

No improper inferences were made before the jury 

Appellant contends the Court should have granted his re¬ 
quest that a mistrial be declared because of alleged repeated 
inferences before the jury that appellant was guilty of unre¬ 
lated offenses (Br. 19). 

In general it is submitted that in some of the instances cited 
by appellant no such inference reasonably could be drawn; 
in others, the inferences were made outside the presence of 
the jury, and in at least one instance the error, if any, was 
eliminated by specific instruction of the Court. 

Taking appellant’s points individually, the first colloquy he 
objects to occurred between the prosecutor and a detective 
sergeant. It was as follows (R. 40): 

Q. Do you know the defendant sitting at the end of this 
table? 

A. I know the defendant; yes. 

Q. You know the defendant; do you know his name? 

A. I know his last name. 

Mr. Mitchell. I don’t know that it is material. 
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At the trial, as the record indicates, appellant considered 
this colloquy immaterial. He did not then state it was preju¬ 
dicial. In his brief he does not explain how it was prejudicial. 
It is respectfully submitted this colloquy did not infer appel¬ 
lant’s guilt of any other crime and was not prejudicial. 

Appellant next cites a colloquy between the Court and officer 
Dodson, which followed some preliminary discussion as to 
whether the officer should be allowed to relate in his own words 
his conversation with appellant on Monday, November 19. 
Counsel for appellant expressed the fear the officer might ram¬ 
ble. The officer was then cautioned to confine his testimony 
“as exactly as possible to your conversation with this defendant, 
and his connection with the alleged housebreaking.” Some dis¬ 
cussion took place as to what the officer meant when he said he 
had an “assignment,” and then the following appears in the 
record (R. 44): 

By the Court: 

Q. You were referring to this case? 

A. Yes, sir. 

Q. Confine yourself to this case. 

A. On this assignment-- 

Mr. Mitchell. I object to that. I think we are en¬ 
titled to the conversation and nothing else. 

By the Court: 

Q. At that time you had a conversation with the de¬ 
fendant? 

A. Yes sir. 

Q. And what did he say to you and what did you say 
to him? 

A. There was no one there but him and another col¬ 
ored man and myself. I questioned him about a tie 
clasp that had the initials “T. R. R.” on it—how did it 
get into his possession. He told that he had entered 
a restaurant on 14th Street. 

Mr. Mitchell. We want to know exactly what he 
said. Give us his words. 

The Witness. That is what he said. 
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By Mr. Sachs: 

Q. Go ahead. He told you he had entered a restau¬ 
rant on 14th Street? 

A. Yes, sir. 

Q. Did he tell you anything else about that occasion? 

A. He told me who was with him on that occasion. 

Q. We don’t care who was with him. That is sufficient 
on that. Did he tell you anything else? 

A. Not about that case. 

Q. Did you ask him any further questions about that 
case? 

A. No; I did not. 

Mr. Sachs. No further questions. 

Mr. Mitchell. May we approach the bench? 

The Court. Yes. 

(Thereupon, counsel approached the Court’s bench, 
the witness retired from the witness stand and, out of 
the hearing of the jury the following occurred:) 

Mr. Mitchell. If Your Honor please, at this time I 
wish to have the matter declared a mistrial. The in¬ 
ference has been caused to rise by counsel for the Gov¬ 
ernment that there is more than one case, which I think 
is prejudicial. 

The Court. I haven’t got any such inference. I do 
not know that it is in the case. 

In these circumstances it appears the inference appellant 
seeks to draw from the record cannot reasonable be drawn. 
Use of the words “this case” and “that case”-obviously was 
meant to indicate that there was conversation about other 
matters, but there is no reasonable inference that the other 
matters were other crimes. It may be that if particular words 
were emphasized, such an impression might be created, but 
that such emphasis was not given at the trial is plain from the 
context and from the Court’s reaction. 

Appellant cites testimony given at pages 125, 128 and 129 
of the record. This testimony, however, was out of the pres¬ 
ence of the jury (R. 104,135). 

Finally appellant maintains he was prejudiced by the testi¬ 
mony that a knife was taken from his pocket at the time of his 
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arrest (R. 136). Timely object was made to this testimony. 
The prosecutor explained that the question which had elicited 
the answer was intended to show that the officer had found the 
complaining witness’s tie clasp in appellant’s pocket. The 
Court then gave the following instructions to the jury (R. 138): 

The Officer on the stand testified about a knife. That 
testimony about a knife has no part in this case. That 
testimony is to be eliminated entirely from this case 
and in your deliberations you are not to regard that 
statement. It has no bearing whatever on the issues, 
so you will strike that completely from your minds. 

The testimony as to the knife, it is submitted did not con¬ 
stitute error. Carrying of a knife need not be a crime and a 
knife need not be carried for an evil purpose. Surely, there¬ 
fore, testimony that a knife was found on appellant was not 
prejudicial. In Jackson v. United States, 62 App. D. C. 250, 
66 F. (2d) 280 (1933), a first degree murder case, there was 
evidence that one of the defendants at the time of his arrest 
had brass knucks in his possession. In spite of the single pur¬ 
pose nature of brass knucks, the Court ruled there was no error. 
It appears a fortiori there was no prejudice in the instant case. 
Aside from these considerations, however, it seems apparent 
that any possible harm to appellant was prevented by the 
Court’s instructions. Donald v. United States, 70 App. D. C. 
14,102 F. (2d) 618 (1939). 

CONCLUSION 

For the foregoing reasons it is respectfully submitted that 
the judgment of the court below was proper and should be 
affirmed. 

George Morris Fay, 

United States Attorney. 

Sidney S. Sachs, 

Assistant United States Attorney. 
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1* In the District Court of the United States for the 

District of Columbia 

Criminal Division No. 7 
Criminal No. 35-47 
United States 


v. 

James Alderman, defendant 

Washington, D. C., February 18,194-7. 

The above-entitled action came on for hearing and trial 
at 2:00 o’clock p. m., Tuesday, February 18, 1947, in The 
District Court of the United States for the District of Colum¬ 
bia, in the courthouse in the City of Washington, District of 
Columbia, 

Before Honorable Richmond B. Keech, Associate Justice 
of The District Court of the United States, and a jury. 

Appearances: Sidney S. Sachs, Esquire, Assistant United 
States District Attorney for the District of Columbia, on be¬ 
half of the United States; 

Curtis P. Mitchell, Esquire, on behalf of the Defendant. 

3 proceedings 


***** 

(Thereupon, counsel approached the Court’s bench and the 
following occurred:) 

Mr. Mitchell. In connection with this matter, I am of the 
opinion that the time of the Court, counsel and the jury, might 
well be saved by the determination of some questions which 
I think are of importance in the determination of this case. 
If I am at any time mistaken, Mr. Sachs will correct me. 

♦Numbers indented at the left margin of these Appendix pages a -e Record 
page numbers. 
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The Government, I believe, is relying on an alleged confes¬ 
sion. There is a question as to whether or not this individual 
was in custody for three days or for four days. However, he 
is alleged to have confessed- 

Mr. Sachs. Two days—you asked me to interrupt. 

Mr. Mitchell. He is alleged to have confessed, and it is ad¬ 
mitted that this man was not arraigned promptly. 

Now, it is my opinion—incidentally, if Your Honor please, 
this was not a written confession but an oral confession—now, 
it is my opinion in view of prevailing cases, or what I think 
are prevailing cases, with particular reference to the 

4 Akowski case, of course, and some other cases, that have 
been decided by our District Circuit Court of Appeals, 

it is thought bear on the question, I feel, and it is my opinion 
that in view of those circumstances such confession is inadmis¬ 
sible. I believe the Government takes a contrary view, but I 
feel if we could iron that situation out, without inconvenienc¬ 
ing the Court, before proceeding to trial on the issues, I think 
that is the issue, the determining issue. 

The Court. How would I determine that issue without dis¬ 
closing everybody’s hand? 

Mr. Mitchell. We have agreed that that is the issue in¬ 
volved. 

Mr. Sachs. If the issue was resolved in our favor what 
would you do, plead guilty? If it resolved in your favor you 
would be out. 

The Court. That is the thought I had. It is difficult to 
anticipate how it is coming in. 

Mr. Mitchell. Very often we determine those prelimi¬ 
naries in order to save time. 

Mr. Sachs. It isn’t much of a case, the case won’t take very 
long, so that we won’t have a lot of lost time, but I am willing 
to do whatever you wish. 

The Court. If it is going to be a short case I think it will 
be more satisfactory to deal with it as it comes before us; 

5 I find it rather difficult to dispose of it without trying it 
twice. 

Mr. Mitchell. I appreciate that, but this man has been 
in jail six months. 

The Court. Very well. 







12 Thereupon Truett R. Rucker was called as witness 
for and on behalf of the United States and, being first, 

duly sworn by the Deputy Clerk of Court, was examined and 
testified as follows: 

The Deputy Clerk of Court. State your full name. 

The Witness. Truett R. Rucker. 

Direct examination by Mr. Sachs: 

Q. Mr. Rucker, will you state your occupation? 

A. I operate a cafe. 

Q. Wliere is it located? 

A. 2605 14th Street Northwest. 

Q. I want to direct your attention to the night of August 22, 
1946, the evening of August 22, 1946; will you state at what 
time you left the premises? 

A. About 10 minutes after 10 o’clock 
The Court. A. M. or P. M., sir? 

The Witness. P. M. 

* * * # • 

13 Q. When did you return to the premises after having 
left at 10 o’clock on August 22nd? 

A. 6:00 a. m. on August 23rd. 

Q. Upon your return at that time did you notice anything 
unusual? 

A. Yes; I did. 

Q. Would you relate to the jury what it was? 

A. My place had been broken into that night sometime 
between 10 and 6-- 

Mr. Mitchell (interposing). I object and ask that it be 
stricken out. 

The Court. It may be stricken. 

***** 

Q. What did you see unusual? 

14 A. The place had been broken into. 

Q. What did you see? 

A. The back doors were broken into. 

Q. Was there anything unusual about the back doors? 

A. There were three back doors that had been broken into. 




Q. And I will ask you if you saw anything unusual about the 
three back doors? 

A. Yes, sir. 

Q. What was unusual about them? 

A. They were standing wide open. 

Q. And is that the only thing that was unusual about them? 
A. The third door going directly into the kitchen was broken 
off the hinges. 

* * * * * 

14a Q. When you left the night before did you lock those 
doors and see that they were locked? 

A. Yes, sir. 

Q. You say that there were three back doors. Did they all 
enter the building from the outside, or was there one within the 
other? 

A. They all enter from the hallway from the outside to the 
kitchen. 

Q. You mean you can enter the building through any one of 
the three doors? 

A. No, sir; you have to enter through all three of them. 

Q. The first one and then the second one? 

A. Yes. 

Q. And the third one had been removed from the hinges? 

A. Yes. 

Q. Was there anything else unusual about them; any damage 
to the doors? 

*#*■*«• 

The Witness. The locks were broken on the outside 
doors. 

lo Q. The locks were broken on the outside doors? 
Anything else unusual? 

A. On the third door the hinges were off. 

Q. Had you given anybody permission to go into the store? 
A. No, sir. 

Q. If permission had been given would it have come from 
you? 

A. Yes, sir. 

- Q. Now, when you came to the premises on the morning of 
August 23d and saw these unusual conditions in each of these 
three doors, what did you then do? 
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A. After I noticed the stuff was gone I called the police 
department. 

Q. You say you noticed some stuff gone? 

A. Yes. 

Q. How did you ascertain the stuff was gone? 

A. In the first place, I looked over where the cigarettes were 
kept and saw they were gone, and I began to make a search. 

Q. You searched the premises? 

A. Yes. 

Q. Did you find anything else was gone? 

A. Yes. 

Q. Can you tell us what was gone? 

16 A. Some sugar, and some cash hidden back in the 
kitchen, and a shirt with a clasp on it, and an overcoat 
in the back was gone, and a fountain pen, and a few small 
articles, screw driver, flashlight. 

Q. Can you ascertain how many cigarettes were gone? 

A. About $26 worth. 

Q. $26 worth? 

A. Yes. 

Q. How did you arrive at the value of $26? 

A. I had just got cigarettes in the day before. 

Q. Is that the figure you paid for them? 

A. Yes. 

Q. $26 wholesale for cigarettes? 

A. Yes, sir. 

Q. You mentioned cash. How much cash was taken? 

A. Approximately $30. 

Q. You mentioned a fountain pen. Was it one in stock? - 
A. No; it was one I had had for about two years. 

Q. Do you place a value on it? 

A. Yes. 

Q. What would it be? 

A. About $10. 

Q. You mentioned an overcoat? 

A. Yes. 

Q. Did you place a value on that? 

A. Yes. 

Q. What was it? " 
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A. I would say $20. 

Q. You mentioned candy, or sugar. How much? 

A. About 30 pounds. 

Q. I should know, but how much was that? 

A. About $2.40. 

Q. After you ascertained this other merchandise and goods 
was gone, what did you then do? 

A. I called the police department. 

Q. Now, leaving that day, I want to direct jour attention to 
a subsequent date. Did there come a time when, in connection 
with this breaking and larceny, you visited the police station? 
A. I did. 

Q. Or police headquarters, which was it? 

A. On the afternoon of November 20th. 

Q. The afternoon of November 20th? 

A. Yes. 

Q. Do you know what day of the week that was? 

A. That I don’t, sir. 

Q. Do you know what time of the day it was? 

A. Around 7 or 7: 30. 

Q. P. M.? 

A. Yes, sir. 

**#*•* 

18 Q. Did you have occasion when you arrived at police 
headquarters to speak to the defendant? 

A. I did, sir. 

Q. Had you ever seen him before? 

A. Not that I know of. 

Q. Was there anyone present when you spoke to him? 

* A. Yes. 

19 Q. Who? 

A. Sergeant Baker. 

• * * * * 

Q. Will you relate the conversation that took place then 
between you and the defendant? 

Mr. Mitchell. I object. 

Mr. Sachs. If there was one. 

Mr. Mitchell. May we approach the bench? 

The Court. Yes. 
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(Thereupon, counsel approached the Court's bench, the wit¬ 
ness retired from the witness stand and, out of the hearing 
of the jury, the following occurred:) 

Mr. Mitchell. If Your Honor please, the proper founda¬ 
tion for that has not been laid. My contention for that is 
this: There has been no showing, and I am basing it on the 
inadmissibility of any statement under conditions of this man 
having been arrested on the 18th, and the Government is under 
the obligation, I think, and necessarily so, to fix the time and 
place, and any statement, or alleged confession stated to have 
been made by this man must have been made under conditions 
which would warrant it inadmissible; therefore, I have no 
objection to the Government withdrawing the witness and 
putting on an officer to testify whether this man signed any 
confession- 

20 The Court. I don’t think the Court is in position to 
determine in advance those things, but I will permit you 
to proceed, and grant you an exception, and the motion to quash 
will be overruled. 

(Thereupon, counsel returned to the trial table, the witness 
resumed the witness stand and, in the hearing of the jury, the 
following occurred:) 

Mr. Sachs. Read the question. 

(The pending question was read.) 

By Mr. Sachs: 

Q. Counsel has asked me to fix the time and place before 
we get to that question; we fixed the place as police headquar¬ 
ters, is that correct? 

A. I think I am correct on that, I am not too acquainted 
in this town, but that is over here on this street [indicating]. 
X think that is police headquarters. 

Q. Do you mean on Indiana Avenue? 

A. Yes. 

Q. Do you know what time it was? 

A. I would say around 7:30. 

Mr. Sachs. Is that satisfactory? 

! Mr. Mitchell. Yes. 



By Mr. Sachs: 

Q. I had just asked you t<j. relate the conversation, if any, 
that took place between you and the defendant. 

21 A. Sergeant Baker and the defendant and myself were 
in the room, and Sergeant Baker told him I was the man 

who owned the cafe at 2605 14th Street Northwest, that he had 
broke into, and he said “I want you to just tell Mr. Rucker 

the story,” and he very freely- 

Mr. Mitchell (interposing). We don’t w’ant that. 

By Mr. Sachs : 

Q. Just tell us what he said. 

A. He told me about the whole layout up on 14th Street 
down, to my back door, and he told me about breaking mto 
the first door and the second door, and the third door he couldn’t 
break into so he took that off the hinges, and that is what gave 
him access to the cafe. 

I asked him about the money and he told me they divided 
it into one-third. 

I asked him about the overcoat and the fountain pen and 
he said the other party with him had that. 

I asked him about the cigarettes and he said they divided 
they divided those between them, and the other man took the 
sugar; and I asked him about some cocacola, and things, that 
they drank up, and he told me about that. 

Q. Is that the extent of the conversation? 

A. I asked him about the tie pin and he told me he get it 
off the shirt hanging up in the rest room. 

Mr. Sachs. At this time I would like to introduce this 

22 tie clasp as Government exhibit. 

* * * * * 

Q. I will show you this and ask you if you recognize that? 
A. This is my tie clasp. It has my initials T. R. R. 

Q. That is the clasp about which you are speaking? 

A. Yes, sir. 

Mr. Sachs. I introduce it into evidence at this time. 

Mr. Mitchell. Reserve, if the Court please, and take and 
objection and exception at this time, reserving the right to 



later explain to the Court the basis of it, in view of your Honor’s 
previous ruling. 

- The Court. It may be received. 

(The tie clasp identified by the witness was by the Court 
received in evidence as “Government’s exhibit No. 1.”) 

* * * * * 

Cross-examination by Mr. Mitchell: 


23 Q. That is all right, just your best recollection. Now, 
on this day in August, the 22nd, what day of the week 

was that? 

A. That I don’t remember. 

Q. How do you know it was the 22nd? 

A. I made a notation on my book. 

Q. Have you got that book with you? 

A. No, sir. 

Q. Where is it? 

A. My daughter has it now in order to make out my income 
tax report. 

Q. What sort of notation did you make? 

A. I think it was the loss of $30 in cash. 

Q. And that is the notation you made? 

24 A. On the book; yes. 

Q. Did this man ever work for you? 

A. He never worked for me. 

***** 

26 A. These officers here didn’t come then. They came 
later in the day. 

Q. Later in the day? 

A. One of them did. . • ; 

Q. Which one? 

A. Sergeant Baker. 

Q. And after Sergeant Baker arrived did you see any finger¬ 
print men come there? 

A. The men from Precinct 10 got there before Sergeant 
Baker did. 

Q. Did they call for the fingerprint man?- * 

A. Yes, sir. 
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Q. And the fingerprints were taken in your presence? 

A. Yes. 

Q. You saw them? Are you sure you saw them take finger¬ 
prints? 

A. I saw them. 

Q. Where did they take them from? 

A. They took- 

Q. (Interposing.) Take your time, I want you to be ac¬ 
curate about this, sir. 

A. I don’t know whether they got any fingerprints. 

Q. I didn’t ask you that, but I want to know where they 
got them. 

A. Off the doors. 

27 Q. Off the doors? 

A. Off the cash register; off a coca-cola bottle where 
they had been drinking, and a water glass. 

By the Coubt: 

Q. You are taking me kind of fast, I can’t keep up with you; 
a coca-cola bottle? 

A. Yes, sir. 

Q. And a water glass? 

A. Yes, sir; and the flashlight. I believe that is all. 

By Mr. Mitchell: 

Q. Now, do you recognize any of those men? Do you recall 
their names, those men who were present in that fingerprint 
group? 

A. That was the first time I ever saw them, and if I have 
ever seen them since I don’t know it. 

* * * * * 

29 A. How much change do I leave at the place? 

Q. Yes? 

A. That particular night approximately $30, the best I can 
account. 

Q. Did you always leave that amount there? 

A. I had never left it there before until about two years before 
that. 
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30 Q. Now you had occasion to go to the precinct, or was 
it headquarters, did you say? 

A. I think it was headquarters, right over here. 

Q. Who called you and asked you to come, if anyone? 

A. Sergeant Baker. 

Q. Did Sergeant Baker tell you to come down? 

A. Yes. 

Q. And did he tell you that they had a man who had 

31 broken into your place? 

A. They told me they thought they had the man. 

Q. They told you they thought they had the man who had 
broken into your place and wanted you to come down, and 
that was on the 20th of November? 

A. Yes. 

Q. Tell me how you figure that? 

A. I figured it would be, according to the next time I come 
in, that it was November 20th. 

Q. Did you make a note of it? 

A. I did on my calendar. 

Q. You are certain of that? 

A. Yes. 

Q. It couldn’t have been the 21st? 

A. No, the 20th. 

Q. Or the 19th? 

A. The 20th. 

Q. You say Sergeant Baker told you they thought they had 
the man? 

A. Yes. 

Q. And to come down? 

A. He told me they had my tie clasp and wanted me to 
come down and identify it. 

Q. Where was the defendant when you went into head¬ 
quarters? 

32 A. I don’t know. 

Q. Who was the first one you saw? 

* A. The first one I saw I know was Sergeant Baker. 

Q. And what did he say? 

A. He had my tie clasp and held it up and asked me if it 
was my tie clasp. 
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Q. And did he ask you what day it happened? 

A. He already knew; he had been out there that day. 

Q. And you told him all you knew of it? 

A. Yes. 

Q. It was on the police record? 

A. Yes. 

Q. Did you see anybody strike this defendant while you 
were there? 

A. No. 

Q. Did you have occasion to see—in your opinion, do you 
know whether he had, or had not, been struck? 

A. In my opinion, I don’t think he had. 

Q. If he had, if your opinion, would you say so? 

A. I would, yes. 

Q. How long did you talk to Sergeant Baker? 

A. Approximately 5 minutes. 

Q. Was there anybody else there? 

A. A Lieutenant, I don’t know his name. 

Q. A Lieutenant? 

33 A. Yes. 

Q. Did he also engage in the conversation? 

A. He just came by and Sergeant Baker said, “This is Lieu¬ 
tenant” somebody. 

Q. And you went on to discuss the case? 

A. No. 

Q. Between you and the Lieutenant? 

A. No. 

Q. You are certain of that? 

A. Positive. 

Q. Was there any conversation in your presence between 
Sergeant Baker and the Lieutenant? 

A. No; not to my knowledge. 

Q. You are sure of that? 

A. Not to my knowledge. 

Q. Or you didn’t hear it? If there was any you didn’t hear it? 
A. They might have talked at some other point. If so, I 
didn’t hear it. 

Q. Did they move on? 
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A. No; the Lieutenant passed on; the Sergeant told me to 
stay. 

Q. Then where did you go? 

A. Out in the hall. 

Q. Where did the Sergeant go? 

34 A. Back in the room, as far as I know. 

Q. Did you hear any noise in that room? 

A. Yes. 

Q. How long was he in there? 

A. Five or ten minutes. 

* * * * * 

Q. Now, what were the first words you recall that were said 
when Sergeant Baker arrived with the defendant? 

A. We went to the room. 

Q. I thought you said he brought him to you. 

A. He said, “Come with me.” The man did say, “Bring 
him to me,” and I only went with him one night. 

***** 

35 Q. Now, you went to some room designated by Ser¬ 
geant Baker? 

A. Yes. 

Q. Wlto else was present at that time? 

A. No one but Sergeant Baker, myself, and the defendant. 
Q. No one but yourself, Sergeant Baker, and the defendant? 
A. Yes. 

Q. You are positive of that? 

A. Yes. 

Q. And what, sir, was the first thing said, if you recall, and 
by whom? 

A. Sergeant Baker. 

Q. And what did he say? 

A. He told the defendant, “This is Mr. Rucker, the man 
who owns the place at 2605 14th Street. I want you to tell him 
in your own words just how you broke into the place.” 

Q. Just a minute, you are certain that he told the 
defendant he wanted him to tell you in his own words 

36 just what occurred? 

A. Yes. 
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Q. You couldn’t be mistaken about that? 

A. No. 

Q. What happened? 

A. He told me. 

Q. Isn’t it a fact, sir, that you told what happened? 

A. No, sir. 

Q. You didn’t say anything? 

A. I let him do the talking. 

Q. And you didn’t say anything? 

A. After he got through I asked him where my overcoat was 
at. 

Q. What did he say? 

A. I asked him where my overcoat was at, and he had an 
overcoat up on his arm that looked just exactly like it. 

Q. Is that all you asked him? 

A. I asked him about the fountain pen and about the money. 
Q. What did he say? 

A. He said they divided it right there that night. 

Q. What did he say about the fountain pen? 

A. He said the other man had the pen. 

Q. Wliat did he say about the money? 

A. He said they divided it between them that night. 

Q. Isn’t it a fact that he said to Sergeant Baker, in 

37 your presence, that he didn’t know anything about it? 

A. No. 

Q. Did he have the tie clasp? 

A. No, sir. 

* * * * * 

Q. And that was all the conversation that was had in your 
presence with this defendant? 

A. To the best of my recollection. 

Q. And then you left? 

38 A. I did. 

Q. Did Sergeant Baker leave with you? 

A. No; I went and left them there in the room. 

Q. Left them there in the room. Now, during the time you 
were there and before you left, sir, did Sergeant Baker ask 
this man to sign a statement? 

A. Not in my presence. 
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Q. Did you hear anything said about signing a statement? 

A. Not in my presence. 

Q. Did you see him sign a statement? 

A. No. 

Q. Was there anything said about a statement in your pres¬ 
ence? 

A. No. 

Q. So that this man didn’t sign any statement in your pres¬ 
ence, did he? 

A. He did not. 

Q. You are certain of that? 

A. Positive. 

Q. Did any other officers come in the room, sir, while you 
and Sergeant Baker were there? 

A. They did, sir, but I don’t know who they are. 

Q. Any of the officers you have seen here today? 

A. I wouldn’t be positive. 

Q. You are certain that this is the same man you saw 
39 at that time? 

A. I am. 

Q. But you don’t know whether those are the same officers 
you saw at that time? 

A. No. 

Mr. Mitchell. That is all. 

The Court. Just a minute. Are there any further questions? 
Mr. Sachs. Just one question. 

Redirect examination by Mr. Sachs: 

Q. Did the defendant tell you where he had found the tie 
clasp in the store? 

A. Yes. 

Q. Did he tell you that in response to questions you asked 
him, or did he just relate it in telling the story? 

A. I said I asked him about the tie clasp. 

Q. You asked him about that? 

A. Yes. 

Q. What did you say? 

A. I said, ‘‘You found the tie clasp on my shirt in the bath 
room.” 
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Q. What did he say? 

A. He said “yes.” 

Mr. Mitchell. That is all. 

***** 

40 Thereupon Frank E. Dodson was called as a witness 
for and on behalf of the United States. 

• * * • • 


Direct examination by Mr. Sachs: 

Q. Will you state your occupation? 

A. Detective Sergeant, Metropolitan Police, assigned to the 
General Assignment Squad. 

Q. What particular matter does that squad deal with? 

A. House breaking and grand larcenies. 

Q. Do you know the defendant sitting at the end of this 
table? 

A. I know the defendant; yes. 

Q. You know the defendant; do you know his name? 

A. I know his last name. 

Mr. Mitchell. I don’t know that it is material. 

By Mr. Sachs: 

Q. I want to direct your attention to November 19,1946; did 
you have occasion to see him on that day? 

A. I did, sir. 

41 Q. At what time of day? 

A. Between 11 a. m. and 12 noon. 

Q. Did you have any conversation with him at that time? 

A. I did, sir. 

Q. Did your conversation relate to an alleged house break¬ 
ing that had occurred at 2605 14th Street Northwest? 

A. Yes. 

Mr. Mitchell. I object to anything he may say in response 
to this, Your Honor. May we approach the bench? 

The Court. Yes. 

(Thereupon counsel approached the Court’s bench, the wit¬ 
ness retired from the witness stand and, out of the presence of 
the jury, the following occurred:) 



Mr. Mitchell. Your Honor, I wish to again express my 
objection. The Government is attempting to do indirectly that 
which, perhaps in my opinion, they cannot do directly, and that 
is gradually sift in a confession in this case, which was at¬ 
tempted to be done just a minute ago, and to which I have, and 
still have an objection. 

I feel certainly under the law in connection with a confession 
that the Government is under an obligation to prove that within 
the confines of our rules and regulations which are set forth for 
procedure. First of all, that the obligation is that of the Gov¬ 
ernment to show that it was free and voluntary, with no 
42 coercion and no force. That is not the defendant’s 
burden. It is the Government’s burden. 

Here we are also faced with the situation with which Your 
Honor is well acquainted, that matter of the Akowsky case and 
the other cases, in which the man was arrested on the 18th. 
Notwithstanding that, I say if the Government is going to rely 
on a confession they have to prove every material element 
necessary to the introduction of it. 

The Court. I understand that is your theory. 

Mr. Mitchell. Yes, sir; and if there is any evidence of this 
that goes to the jury the prejudice is created. 

The Court. I can understand how a confession would go to 
a jury, and the Court at this juncture is not in position to agree 
with you. You have stated your position, and I say the Court 
isn’t prepared at this time to take action. 

Mr. Mitchell. May I say this; at this moment I make a 
motion to suppress, and I ask the Court to discharge the jury 
for the purpose of examining the officer as to the alleged con¬ 
fession. 

The Court. I will deny it at this time. 

(Thereupon, counsel returned to the trial table, the witness 
resumed the witness stand and, in the hearing of the jury, the 
following occurred:) 

By Mr. Sachs: 

Q. Did you question this defendant with regard to the alleged 
housebreaking at 2605 14th Street Northwest? 
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43 Q. What time? 

A. Between 11 and 12 noon. 

Q. Was there anybody present at the time? I haven’t asked 
yet about the conversation. 

A. No; not at that time. 

Q. I think perhaps it would be simpler if you will tell in your 
own words the conversation that took place at that time. What 
did he tell you? 

Mr. Mitchell. The only thing about that, Your Honor, I 
wish to object to this on this basis, to open a situation of that 
character, particularly touching the situation we have, and 
that he may be inclined to ramble. 

The Court. We will try to watch that, too, but I am, on the 
other hand, really interested in getting this as exactly as 
possible. 

By Mr. Sachs: 

44 Q. Confine your answer as exactly as possible to your 
conversation with this defendant, and his connection 

with the alleged housebreaking. Can you do that? 

A. Yes. 

Q. All right. 

A. I questioned him with regard to the housebreaking at 
2605 14th Street Northwest. 

I had an assignment from Mr. T. R. Bassick- 

The Court. By assignment you mean what? 

The Witness. This comes in the assignment drawer where 
we keep our assignments. 

By Mr. Sachs: 

Q. Tell us what you mean by that. 

A. It was an assignment by Mr.- 

The Court. I am not interested in that. 

Mr. Sachs. I think it is a little ambiguous, and I think the 
jury isn’t getting what is meant. 

By the Court: 

Q. You were referring to this case? 

A. Yes, sir. 

Q. Confine yourself to this case. 

A. On this assignment- 





Mr. Mitchell. I object to that. I think we are entitled to 
the conversation and nothing else. 

By the Court: 

45 Q. At that time you had a conversation with the 
defendant? 

A. Yes, sir. 

Q. And what did he say to you and what did you say to 
him? 

A. There was no one there but him and another colored man 
and myself. I questioned him about a tie clasp that had the 
initials “T. R. R.” on it, how did it get into his possession. He 
told me that he had entered a restaurant on 14th Street. 

Mr. Mitchell. We want to know exactly what he said. 
Give us his words. 

The Witness. That is what he said. 

By Mr. Sachs: 

Q. Go ahead. He told you he had entered a restaurant on 
14th Street? 

A. Yes, sir. 

Q. Did he tell you anything else about that occasion? 

A. He told me who was with him on that occasion. 

Q. We don’t care who was with him. That is sufficient on 
that. Did he tell you anything else? 

A. Not about that case. 

Q. Did you ask him any further questions about that case? 

A. No; I did not. 

Mr. Sachs. No further questions. 

46 Mr. Mitchell. May we approach the bench? 

The Court. Yes. 

(Thereupon, counsel approached the Court’s bench, the wit¬ 
ness retired from the witness stand and, out of the hearing of 
the jury, the following occurred:) 

Mr. Mitchell. If Your Honor please, at this time I wish 
to have the matter declared a mistrial. The inference has been 
caused to rise by counsel for the Government that there is 
more than one case, which I think is prejudicial. 

The Court. I haven’t got any such inference. I do not 
know that it is in the case. 

Read the record. 
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The Reporter (reading). Q. “We don’t care who was with 
him. That is sufficient on that Did he tell you anything 
else? 

“A. Not about that case.” 

The Court. I don’t get that inference. 

***** 

Cross-examination by Mr. Mitchell: 

Q. Was this your assignment, Detective? 

A. No, sir. 

47 Q. Were you detailed to question this man? 

A. Yes, sir. 

Q. By whom? 

A. The Lieutenant in command. 

Q. What was his name? 

A. Tolson. 

Q. Tolson? 

A. Lieutenant Tolson. 

Q. Did you know that this man had been questioned by 
other officers? 

A. Yes. 

Q. Do you know who they were? 

A. I don’t know what officers, but they were members of 
the robbery squad and members of the sex squad. 

Q. Had you talked with them about the case? 

A. What case? 

Q. The one that you said- 

The Court. 2605 14th Street. 

The Witness. No, sir. 

By Mr. Mitchell: 

Q. Now, as I recall, sir, you said this was on the 19th be¬ 
tween 11 and 12 p. m.? 

A. Between 11 a. m. and 12 noon. 

Q. Between 11 a. m. and 12 noon, I am sorry. 

A. Yes, sir. 

48 Q. How are you able to determine the time, sir? 

A. Well, it was shortly after roll call. Roll call is at 
9 o’clock, and I had some typing to do there, and after I did the 
typing I was called to Lieutenant Tolson’s office, and shortly 
after that- 
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Q. (Interposing.) That is how you recall it? 

A. Yes. 

Q. What day of the week was it? 

A. Tuesday. 

Q. What were your hours of duty? 

A. From 9 a. m. to 4 p. m. 

Q. Now, is it customary with you sir, to make minute en¬ 
tries, to make notes? 

A. In some cases; yes, sir. 

Q. Did you make notes in this one? 

A. No, sir. 

Q. It is just one that you recall. Are there incidents that 
make you recollect it was that certain date? 

A. Yes, sir. 

* * * * * 

49 Q. Now, during the course of your interview with this 
defendant were there any other officers present? 

A. Not when I first talked with him. 

Q. There were afterward? 

A. Yes, sir. 

Q. How long after you talked with him before the other 
officers came in? 

A. I imagine I had talked with him about a half hour and 
then I asked the other officers if they had any assignments 
they wanted to question him about. 

• Q. Who were those officers? 

A. Offhand I couldn’t tell you. 

Q. Sir? 

A. Offhand I couldn’t tell. 

Q. Just take your time and think about it. 

A. There were about 8 or 10 men in the office that morning. 
They all had assignments about housebreakings. I don’t know 
just what particular officer I told. 

Q. And did they talk with him in your presence? 

50 A. No, sir. 

Q. You left? 

A. Somebody took him back in another room. 

Q. You left him in their custody? 

A. They took him out of my custody. - 
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Q. They took him out of your custody? 

A. Yes, sir. 

Q. Did you receive any orders that you were to turn him 
over to any one? 

A. I didn’t receive orders of that kind. 

Q. Is it customary that you turn him over to anybody that 
wants to talk to him? 

A. It is customary to turn them over to anybody who wants 
to talk to them. 

Q. And he is not your prisoner? 

A. No. 

Q. And you are not responsible for him, another officer took 
him. 

A. In a way I am and in a way I am not. I can’t stop an¬ 
other officer from talking with a prisoner. 

Q. Is that regulations? 

A. That is routine. 

Q. How long have you been on the force? 

A. Twenty-three years. 

Q. You talked with him a half hour? 

51 A. Yes. 

Q. Do you know how long the others talked with him? 

A. No. 

Q. Did you leave the building? 

A. No; I stayed there until 8 p. m. that night. 

Q. Did you come back to the room where he was? 

A. No. ' 

Q. At no time? 

A. No. 

Q. What was this other man’s name who was there? 

A. Scott. 

Q. Scott? 

A. Scott. 

Q. Do you remember his first name? 

A. No. 

Q. Isn’t it a fact, officer, that he told you he bought this 
tie clasp from another man, and even told you the namp of 
the man he bought it from? 

A. The defendant? 



A. No, sir. 

Q. Never told you he bought it from any one? 

A. No, sir. 

Q. But you only questioned him a half hour? 

A. I didn’t question him very long. 

52 Q. Are you sure it wasn’t 45 minutes? 

A. I went and got the assignment and saw who it was 
up to, and it was up to that man to carry out that assignment. 
Q. Who was that man? 

A. Detective Sergeant Baker. 

Q. You are sure you didn’t talk to him an hour and a half? 
A. No, sir. 

Q. Could it have been an hour? 

A. Not in the morning. We talked to him again in the 
afternoon. 

Q. That is what I want. What time in the afternoon? 

A. They came down for a line-up in the evening about 7 
o’clock. 

Q. What would your best estimate be about that? 

A. About 7:30 in the evening. 

Q. And you again talked to him about this case? 

A. Yes, sir; I talked to him. 

Q. How long did you talk to him then? 

A. Until about 8 o’clock. 

Q. Until about 8 o’clock? 

A. Yes. 

Q. Were any other officers present? 

A. Yes, sir. 

Q. Who were they? 

53 A. There were some precinct detectives there from 
No. 6 precinct. 

Q. Do you recall their names? 

A. Detective Wright from No. 8 was there. 

Q. Yes, sir. 

• A. There was two there from No. 6; Roberts was one of 
them. 

Q. Roberts. 
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A. Roberts, yes, sir; and I don’t recall the other man’s name, 
but I know him. He is a precinct detective from No. 6. 

Q. Did they question him in your presence? 

A. Not in my presence. 

Q. You turned him over to them? 

A. They were right in the office. 

Q. But you released him to those men? You were no longer 
responsible? 

A. I was there in the office but I didn’t hear the conversation. 
Q. You understand the question? You released him to them 
for questioning, is that correct? 

A. Yes. 

Q. Did you return? 

A. No. 

Q. You left immediately? 

A. I left a.t 8 o’clock and went home. 

54 Q. Was he still in the presence of these other men? 

A. No, sir; he had been returned to the cell block. 

Q. He didn’t return? 

A. No, sir. 

Q. Are you sure you didn’t see this man on the 18th, Officer? 
A. The 18th? No, sir. 

Q. This Tuesday you spoke of, was that the first time you 
had seen him? 

A. Yes, sir. 

Q. The first time you had any conversation with him ? 

A. Yes, sir. 

Mr. Mitchell. That is all. 

Redirect examination by Mr. Sachs: 

Q. I would like to ask you another question, Officer: 

When you spoke to him on Tuesday morning, the 19th, from 

11 to 12, approximately a half hour, did he admit- 

Mr. Mitchell (interposing). I object to that. That state¬ 
ment is redundant. 

Mr. Sachs. I would like to refresh his recollection and be 
sure he answers the question; 




I would like to know whether you conversed with him and 
whether what he told you was about this house breaking at 
2605 14th Street. 

55 Mr. Mitchell. I will object to that question because 
I think it is beyond the scope of the cross-examination, 

and certainly beyond his direct examination. 

The Court. I will permit it. 

By Mr. Sachs: 

Q. Did you converse with the defendant on the morning of 
Tuesday, the 19th, with regard to the alleged house breaking 
at 2605 14th Street Northwest? 

A. Yes, sir. 

Q. What did he tell you with regard to that? 

A. He told me that he and another fellow had entered the 
restaurant and had gotten some money and the tie clasp. 

Mr. Sachs. Thank you. 

The Court. Do you need this witness any more? 

Mr. Sachs. No. 

The Court. Do you? 

Mr. Mitchell. Only for the situation that your Honor is 
aware of. 

The Court. Suppose you stay. 

Mr. Mitchell. I don’t want to inconvenience him; if he 
wants to remain on call we can get him back. 

The Court. How long will you be? 

Mr. Sachs. One more witness, possibly two. 

The Court. Suppose you proceed. 

Mr. Mitchell. May I recall that Officer? I want to 

56 ask him one question. 

Re-cross-examination by Mr. Mitchell: 

Q. Tty as this man at any time struck in your presence? 

A. No, sir. 

Q. Did you strike him? 

A. No, sir. \ 
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Q. Did you have occasion to know of his having been struck? 
A. No, sir; he didn’t make any complaint to me about being 
struck. 

i * * * * * 

57 i Thereupon Sergeant John K. Baker was called as a 
witness for and on behalf of the United States. 

* * * * * 

Direct examination by Mr. Sachs: 

Q. Officer, what is your rank and occupation? 

A. Detective Sergeant, Metropolitan Police. 

Q. Do you know the defendant, who is seated there? 

A. Ido. 

Q. Do you know his name? 

A. James Alderman. 

Q. Did you have occasion to speak to him with regard to an 
offense he is alleged to have committed? 

A. I did. 

Q. Can you fix the time? 

A. Approximately 7 p. m., November 20,1946. 

Q. And the place ? i ( 

A. Police headquarters, general assignment squad office. 

Q. Will you relate the conversation you had with him re¬ 
garding the alleged housebreaking at 2605 14th Street 

58 Northwest? 

Mr. Mitchell. We interpose the same objection as 
previously stated. 

The Court. All right. 

The Witness. I talked to Alderman with reference to the 
housebreaking case that occurred on August 22, 1946. 

He stated that he had broken into these premises with an¬ 
other man. 

At that time I had in my possession a tie clasp with the 
initials T. R. R. on the same. 

I showed him this tie clasp and he said he had gotten the 
tie clasp off a shirt in the wash room of the kitchen of premises 
2605 14th Street Northwest. 

I asked him about sugar and other merchandise that was 
taken and he said that he had taken the merchandise and that 
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he and this other man, unknown, had divided it, were to divide 
up the merchandise. They did divide up the $30 in cash. 
The man was supposed to come to his room later and give him, 
as he put it, his cut of the sugar and the other articles taken, 
and he said the man never came back. 

***** 

59 Q. Was there anybody present at the time of the con¬ 
versation you just related? 

A. Not that conversation. 

Q. Have you completed the conversation had at that time? 

A. It was continued later that same evening. 

Q. Was there anybody present at that conversation? 

A. Yes, sir. 

Q. Who was present? 

A. Mr. Rucker. 

Q. When was that? 

A. About 8 o’clock, about an hour after I originally talked 
to him. 

At that time Alderman told Mr. Rucker how he had broken 
into his place, about going through two outside doors leading 
to a little hallway in the kitchen, and he asked him how he got 
through the third door and Alderman described how he had 
knocked the little bolts off the door, or rather the hinges, and 
he and Mr. Rucker had a conversation about how they divided 
the stuff in the place, and had expected the man to come back 
and divide up the sugar and cigarettes and he had never shown 
up; and he told Mr. Rucker he had this tie clasp, which was 
his, he got it off this shirt in the wash room in the restaurant. 
***** 

60 Cross-examination by Mr. Mitchell: 

Q. Was this case assigned to you? 

A. Yes, it was. 

Q. When was it first assigned to you, sir? 

A. I believe August 22nd, if I am not mistaken, August 23rd. 

Q. Did you have occasion to go to the premises? 

A. I did. 

***** 

Q. Did you have the fingerprint man come? 

A. The finger men responded on that case; yes. 


I 
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Q. Who were they? 

A. I don’t know who they were. 

Q. Did you investigate to find out? 

***** 

A. No; I didn’t. 

Q. Why? 

A. For the simple reason, if my mind serves me right, there 
was no fingerprints obtained there. 

61 Q. Did I understand you to say a minute ago you 
didn’t contact them? 

A. I looked at the book. You don’t contact them unless 
prints are obtained. 

***** 

Q. But you don’t know •anything about who took them? 

A. I don’t know anything about fingerprints. 

***** 

Q. And you are sure that there were no entries of any prints 
on that book? 

A. I am pretty sure that there was no entry. 

Q. When did you look at it? 

A. August 24th or 25th. 

***** 

63 ' Q. When did you first talk with this man? 

A. About 7 p. m., November 20,1946. 

Q. Who else was present at that time? 

***** 

A. There were quite a number of men in the room; it was 
quite a large place. Sergeant Dodson was present with him. 
I don’t know that he heard any conversation I had with him. 
Q. Was Sergeant Dodson in the room? 

A. It was a right large room. 

Q. I am asking you was he there with you? 

64 A. No. 

***** 

Q. You talked to him again at 8 o’clock? 

A. Approximately 8. 

Q. When did you talk to him again after that? 

A. That was the last time I talked to him. 


i 
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Q. Did you turn him over to somebody? 

A. He was charged on our books, or rather the precinct book, 
with instructions that he be in court the following morning. 

Q. At the time you last talked to him did you turn him 
over to anyone else? 

A. Yes; there were some out-of-town officers there from 
Maryland. 

Q. Did you hear them question in your presence? 

A. No. 

***** 

65 Q. Did you see this man struck? 

A. No. 

Q. Was he struck in your presence? 

A. No. 

Q. Did you strike him? 

A. No. 

Q. Do you know whether he complained about being struck 
out of your presence? v 

A. No. 

Q. Do you know whether he was struck by the out-of-town 
officers? 

A. No. 

Q. Any report made to you? 

A. None whatsoever. 

Q. Did you take this man to court? 

A. I did. 

Q. When was that? 

A. November 21st, Thursday. 

Q. What time? 

A. I was in court, I had to check in about 9 o’clock, so what¬ 
ever time the United States Branch was called we 

66 arraigned him. 

***** 

Q. How long did you talk to him the first time you talked 
to him? 

A. I would say about 10 minutes. 

Q. Ten minutes? 

A. Yes, sir. 






By the Court: 

• Q. When was that time? 

A. Around 7 o’clock. 

By Mr. Mitcsell: 

Q. How long did you talk to him the second time? 

A. It took him about 10 minutes to tell Mr. Rucker the 
same story. 

Q. How long did you talk to him the third time? 

A. I didn’t talk to him a third time. 

Q. You didn’t? You are certain of that? 

A. I am certain. 

***** 

67 Redirect examination by Mr. Sachs: 

Q. How large is the room in which you spoke to the 
defendant,, approximately? 

A. Approximately, it is almost as large as this court room. 
Q. Approximately how many officers does it hold? 

A. There are 21 detective sergeants who have desks in that 
room. 

***** 

Re-cross-examination by Mr. Mitchell: 

Q. I will ask you this, sir, when you talk to a prisoner do 
you make any entry in a book at headquarters? 

A. No. 

Q. Are you able to testify and tell the Court and jury to 
your knowledge how many different persons talked to this man 
during his stay there? 

68 A. No. 

***** 

Q. Of those that you know, how many were there? 

A. I know of Sergeant McCarthy 1, Sergeant Dodson 2, and 
there were 3 precinct officers when he was arrested, that is 5, 
and that is all I can tell definitely. 

Q. How about the out of town officers, how many were there? 
A. I don’t know, two or three. I think Detective Pierson 
of Prince Georges County was one. 

Q. Just to be correct, sir, I think you said yourself, Officer 
McCarthy, Officer Dodson, three out of town persons and one 
other? 
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A. I wouldn't be sure about that number. . -j... 

Q. And one other person you stated? -J ; -r 

A. McCarthy, Dodson, Fuss. 

Q. And those are the only ones you know of your own per¬ 
sonal knowledge? 

A. That is all I recall. 

***** 

69 Thereupon Otto P. Fuss was called as a witness for 

and on behalf of the United States. 

***** 

% 

Direct examination by Mr. Sachs: 

Q. Sergeant, will you state your official position, please? 

A. Detective Sergeant assigned to the Robbery Squad. 

Q. Do you know the defendant? 

A. I do. 

Q. Did you have occasion to arrest him on November 19th? 
A. I did. 

Q. About what time? 

A. Around 1:15, shortly after 1:00 a. m. the morning of the 
19th. 

Q. Where? 

A. On 14th Street between Girard and Harvard. 

Q. What did you do with him after you arrested him? 

A. Took him to No. 13 Precinct. 

Q. Did you talk to him after you got there? 

A. Just a few minutes. 

79 Q. How long, approximately? 

A. We checked with the precincts; it took about 5 
minutes, and made some other calls. 

Q. What did you do then? 

A. Left him at No. 13. 

Q. What did you do then? 

A. Made up the sheets. 

Q. What did you do then? 

A. I went out on other calls and left him there with the Lieu¬ 
tenant that he had been arrested as a suspect. 

Q. So I suppose you went off duty and came back when? 

A. At 9. 

Q. Did you have a talk with then? 
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A. About an hour or so. Later they brought him into the 
precinct. 

Q. Brought him in from where? 

A. From the 13th Precinct to Headquarters. 

Q. And you were at Headquarters? 

A. I was then. 

Q. And you at that time talked to him? 

A. No; I didn’t. 

Q. Who talked to him? 

A. I don’t know for sure. 

Q. You have some recollection. Just take your time, Ser¬ 
geant. 

71 1 A. Sergeant McCarthy talked to him. 

Q. What time was that? 

A. Probably around 9:30 or 10 o’clock, I imagine it was. It 
was after 9:30. 

Q. A. M.? 

A. That’s right. 

Q. How long were you there? 

A. Just a few minutes. I just came there to pick up a paper 
and go on another case. 

Q. Did you talk to him? 

A. No. 

Q. Why not? 

A. I didn’t have a case on him. 

Q. You didn’t have a case on him? 

A. No; I think I brought him in and turned him over to 
another officer. 

Q. Did you talk to him with regard to a house breaking 
at 2605 14th Street Northwest? 

A. No. 

* * * * * 

72 Mr. Sachs. I have Sergeant McCarthy here; if you 
want to call him, you can. 

Mr. Mitchell. No. 

Mr. Sachs. That would seem to be a gap in the case. 

Mr. Mitchell. There was a total gap. 

First of all, I make a motion to strike the admission of evi¬ 
dence, to strike the confession and all the material elements 
connected with the production of proof made by the Govern¬ 
ment. The way the Government’s own case stands, there was 
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no cause for arrest on the case with which this rmin is now 
charged. He wasn’t at that time alleged to have been other 
than possibly a suspect. Even that wouldn’t make any differ¬ 
ence as far as the ground of my motion is concerned, but there 
was no case, the officer stated, against this man. * 

The Coubt. As a matter of fact, as I understand, to keep the 
record straight, he said he had no case against him, but he ar¬ 
rested him- 

Mr. Mitchell. But he arrested him, and having no grounds 
to arrest—having arrested him, he had no grounds to arrest 
him. 

The Coubt. Very well. 

Mr. Mitchell. On this, Your Honor, we may agree, I think. 

Mr. Sachs. This man is now being charged with lar- 

73 ceny at 2605 14th Street. 

The Coubt. That’s right, and housebreaking. 

Mr. Sachs. And the officer had the information to arrest him. 

Mr. Mitchell. He stated that he had no information to 
arrest and, therefore, the arrest was illegal. 

The Coubt. All right, you may preserve the point. 

Mr. Mitchell. First of all, the arrest was. illegal; 

Secondly, the search and seizure of any articles from the man 
was illegal, and 

Thirdly, any confession,, or any statement made by him; and 
on* the first theory of the legality of the arrest, and under the 
second premise that it is a direct violation of the Akowsky case, 
here is a man arrested, according to the officer, on the 19th, and 
held in constant custody until the 21st; he has not been ar¬ 
raigned, no charge at that time placed against him, and was 
questioned, in accordance with the direct testimony of all the 
officers in the case, was constantly questioned- 

The Coubt. I think I should be fair to you enough to say 
that I do not understand him to have been continuously ques¬ 
tioned. 

Mr. Mitc hell. I mean questioned in the sense of turning 
him over to another. The only thing I have on that is that the 
officer said he questioned him and then turned him over 

74 to someone else for questioning. 
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Mr. Sachs. Is that all? 

Mr. Mitchell. Yes. 

The Coubt. Have you anything? 

Mr. Sachs. I say that the confession is admissible. I sup¬ 
pose we will have to argue that. 

The first point, on the arrest, I think the record undoubtedly 
will support the fact that the arrest was all right. As Your 
Honor said, the testimony was that he did not have a case 
against him, but there was testimony that it was another man’s 
case, and really, in the interest of justice, if there was any ques¬ 
tion about it, I deliberately did not go into the arrest because 
I thought that was not necessarily relevant at this point. I 
know the officer had reasonable ground to make the arrest, and 
if that were considered advisable he could be recalled and we 
could make that perfectly clear. 

Mr. Mitchell. I think the Government has closed its case; 
and he said he had no case against him. 

Mr. Sachs. I think a motion to suppress must be made be¬ 
fore trial. 

Mr, Mitchell. But, as I say, this is the first time it has come 
to my attention. 

The Coubt. I am going to deny the motion. 

Mr. Mitchell. Very well. 


75 1 Thereupon James Alderman, the defendant herein, 

being called as a witness in his own behalf. 

« # * * * 

Direct examination by Mr. Mitchell: 

Q. Now, Mr. Alderman, I want you to tell—you have heard 
the testimony that has been offered here by the officers testify¬ 
ing—I want you to tell when you were arrested. 

A. The 18th of November. 

« * * * * 

Q. About what time was that? 

A. About 11: 28. 

Q. How do you fix that time? 


A. Because I had just left a friend’s house out on Girard 
Street and noticed the clock, and it was 11: 15, and it wasn’t 

between 10 and 15 minutes before I was picked up. 

***** 

76 Q. At the time you were arrested were you told what 
you were arrested for? 

A. No, sir; I was not. 

Q. And when you were taken to the No. 13 Precinct were 
you told what you were arrested for? 

A. No. 

Q. Were you at any time told what you were arrested for? 
A. No. 

Q. How long did you stay in the 13th Precinct? 

A. I stayed in the 13th Precinct from the night of the 18th, 
11:20 p. m., until the morning of the 19th. 

Q. Did any one talk with you, or question you, at 

77 that time? 

A. No, sir. 

By the Court: 

***** 

Q. And you stayed there until what time? 

A. From that night until about 8 o’clock on the 19th. 

By Mr. Mitchell: 

***** 

Q. Do you recall this officer ever talking with you at the 13th 
Precinct? 

A. No, sir. 

Q. And do you know who you were talked to by? 

A. No; I wasn’t talked to by anybody at the 13th Precinct. 
Q. Did the Officer who arrested you question you at any 
time? 

A. No. 

Q. Did there come a time when you left the 13th Precinct? 
A. Yes, sir. 

Q. Where did you go? 

A. Headquarters. 
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Q. Were you taken to Headquarters? 

A. Yes. 

Q. Did you there see the Officers who had arrested you the 
night previous? 

A. No. 

*•**#* 

Q. Were you told what you were arrested for then? 

A. No. 

Q. Who did you first see, and what time was it, to the best 
of your recollection? 

A. As far as I can remember, they carried me in the robbery 
squad. I don’t know who was in charge. 

Q. Did somebody talk to you there? 

A. Yes. 

Q. How long did they talk to you? 

A. They talked to me, I would say, about an hour. 

* * * * * 

Q. And did you thereafter talk with anybody else? 

A. Yes; later on, yes. 

Q. What time was it when you were talked to first? 

A. About 8:30 or 9 o’clock. 

• • * * V'!* 

* I ... * ' * 

79 ! Q. And did you say you were then talked to about an 

hour? 

A. Yes. 

Q. Now, when were you next talked to by someone else? 

A. I didn’t talk to no one else until the following morning. 

• • • * • 

Q. Were you questioned any time that afternoon? 

A. Not that afternoon; no, sir. 

Q. Were you questioned any time that night? 

A. No, sir. 

«■ * • • * • 

Q. Now, were you questioned any time on the 20th? 

A. Yes. 

Q. When? 

A. On the 20th in the morning about 9 o’clock. 

Q. Who talked to you then; do you know? 

A. The sex squad. 


80 
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Q. And when were you again talked to? 

A. Talked to that same evening again by the narcotic squad. 

Q. What time was that? 

A. That was later on in the evening, 2 or 3 o'clock. 

Q. Were you talked to any more that day? 

A. Yes. 

Q. Who was that? 

A. Detective Sergeant, Metropolitan Police. 

Q. What time was it? 

A. That was later on that night about 7:30 or 8 o'clock. 

Q. Were you talked to any more that night? 

A. Yes. 

Q. What time? 

A. Talked to by a Detective Sergeant; I don't know his name. 

Q. Were you any time told what you were being arrested for? 

A. Yes; the last questioning. 

Q. When was that? 

A. He showed me a tie clasp and told me he got it from my 
room. 

Q. Told you that they got it from your room? 

A. Yes; and asked me where did I get it from. I told 
81 him I bought it. I didn't tell him where I bought it 
from at the time. 

And he told me, he said, “You have got a record of house¬ 
breaking.” 

And I said, “No, sir,” and so he questioned me and he said, 
“Here is two charges we know you have done.” 

And I said, “I don’t [sic] anything about it.” 

And he said, “We have got your finger prints,” and he took 
something off a paper and said it was finger prints, but he 
didn't say by whom, and I told him it couldn’t be mine- 

I am getting a little ahead of my story; before I came out of 
the narcotic squad I had been questioned by somebody I didn’t 
know, I don’t remember, and he said, Who did I rob? 

And I said, “Nobody.” 

And he said, “I know you did; what were you out on the 
street for at that time of night?” 

Q. Who said? 
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A. A Detective Sergeant, and I said I was just leaving a 
friend of mine’s house, and his girl; I was to get off the bus 
and I was going right back to my house, and he said he knew 
I had robbed somebody, and I said I didn’t, and he then started 
striking me, hit me in the stomach and on the jaw, and there 
was nobody in the room, and then he went and locked the door 
and when he came back he started beating me again, and I 
told him I didn’t know anything about it, and I didn’t 

82 know anything about it because he never did tell me 
anything; and he opened the door and turned me over 

to some more detectives. 

Q. When was that? 

A. On the day of the 20th about—anywhere between 2 and 
3 o’clock. 

Q. In the afternoon? 

A. Yes. So they turned me over to some more detectives. 
I went to some more detectives and the same thing happened; 
they beat me up and I didn’t know nothing, and told them so, 
and they turned me over to another detective and he showed me 
a paper, and then he said, “I am going to treat you nice; I am 
not going to do you like the rest of them did. I have got 
enough men to make mince meat out of you, but here is two 
charges we know you did, we have got prints.” 

And I said, “I don’t know anything about it.” 

And he said, “If you are going to start lying on me I am going 
to have to get it out of you otherwise,” he said, but he didn’t 
strike me, but threatened, and so I said: 

“All right, if you say I done it I will say I done it,” because 
I knew I could change it; and then they asked me how did I go 
in the place, and I didn’t know anything about it. 

He said, “Didn’t you go through like this?” and they told me, 
“You went through three doors,” and I said, “Yes.” 

i First, they said, “Who did you take with you?” and I 

83 said, “No one,” and they drew back on me and I said 
“Yes,” and they asked me who it was with me and I 

told him it was “Sacks.” 

Mr. Sachs. What was the name? 

The Witness. “Sacks,” that is the only name I knew, a nick¬ 
name, and they took me back to the robbery squad and we sat 
around until 7 or 8 o’clock, and at the time he told me to 



straighten my clothes up, and everything, and come on out 
and see Mr. Rucker, who owned the store, and so Mr. Rucker 
asked me—he said, “This is Mr. Rucker, the man’s store you 
went in,” and he said, “I want you to tell me exactly how you 
got in,” and I first told him I went through a window, and Mr. 
Rucker corrected me and said the door was knocked off the 
hinges and I said, “That’s right,” but I didn’t know the place 
was went in, and that is how it was. 

By Mr. Mitchell: 

Q. Did you ever at any time sign any statement? 

A. No, sir; I did not. 

Mr. Mitchell. That is all. Your witness. 

Cross-examination by Mr. Sachs: 

Q. Have you ever been in Florida? 

A. Yes. 

Q. Are you the same James Alderman who was convicted of 
breaking and entering and sentenced to five years in 

84 Florida on February 4,1939? 

A. Yes, sir. 

***** 

Q. You say you didn’t sign any written statement? 

A. No, sir; I didn’t. 

Q. And yet you say these officers beat you and made you 
confess? 

A. Yes, sir. 

Q. But they didn’t make you sign any written statement? 
A. No, sir. 

Q. How about the tie clasp? How much did you pay for 
that? 

A. The tie clasp was on a coat, and I didn’t buy just the tie 
clasp. The tie clasp was on the coat. 

Q. Where did you get it? 

A. From a fellow up at 14th and U Street away back maybe 
during the Summer. 

***** 

85 Q. What did you pay for it? 

A. I gave him $50 for all the clothes he sold me. 
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Q. Fifty dollars? 

A. Yes. 

Q. Was he in a store or on the street? 

A. No, sir; he told me about the clothes and I told him to 
bring it around to my place. 

Q. You say the tie clasp was on the suit when you bought it? 
A. Yes. 

Q. You say it was in the Summer? 

A. Yes. 

Q. What time in the Summer? 

A. It was around the last part of August or the first part of 
September. 

Q. Last part of August, and you paid $50 for it? 

A. Yes. 

***** 

S6 Q. Where were you going when the officers came up? 

A. Standing on the comer. We had crossed the 
street and was standing on the comer when the officers came up. 

We were walking across Girard this way when they came up. 

***** 

87 Q. Where do you live? 

A. 1309 W Street. 

Q. That is what, 6 blocks, 6 or 8 blocks from 2605 14th? 

A. I don’t know; I live in the 1300 block of W Street. 

Q. That is near 14th and W ? 

A. Yes, sir. 

Q. Did these officers hurt you badly when they beat you? 

A. I was hurt and in pain. 

***** 

Q. Were you convicted of breaking and entry under the 
name of James Gardner in Florida in May of 1939 and sen¬ 
tenced to two years on each of two cases? 

***** 

The Witness. Yes, sir. 

88 Q. Were you convicted in May 1939, under the name 
of James Alderman of unlawfully and feloniously break¬ 
ing and entering an office building with intent to commit a fel¬ 
ony, grand larceny, in Florida in May of 1939, and sentenced to 
a term of 5 years to run after the sentence I just read? 

A. That was the charge you read before. 
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Q. There were two different charges and you were sentenced 
to serve both? 

A. Yes. 

•»**#* 

89 (Thereupon, counsel approached the Court's bench 
and the following occurred out of the hearing of the 

jury:) 

Mr. Mitchell. I again raise the question, Your Honor; I 
think it is clear by now, certainly with specific reference to the 
arrest, this man was at no time apprized of the reason for the 
arrest, and the officer’s testimony that he had no charge against 
the man, and the testimony of the defendant himself that he 
was bandied about from one officer to another, and one precinct 
to another, and all those things come clearly within the provi¬ 
sions of the McNabb case and most certainly in the Akowsky 
case. 

Mr. Sachs. I disagree with that. I take it, as far as the con¬ 
fession was concerned, the man was not arrested until 11 o’clock 
at night and questioned but a few minutes and allowed to go x 
for the night, and he wasn’t talked to again until 9:30 or 11, 
between 11 and 12 he talked to Dodson and confessed, and with¬ 
out any coercion, so that there was no unlawful detention, so 
that there was no coercion. 

Mr. Mitchell. I only ask the Government to answer this: 
Why was this man arrested on the 18th and not questioned 
until the 20th? 

Mr. Sachs. I didn’t want to talk out of turn, but I have 
a rebuttal witness I can put on. I forgot to ask him 

90 about that question; I don’t think it is necessary but I 
can do it, and I can go into the question with him; in 

fact, I can go through the whole thing. 

The Court. No- 

Mr. Sachs. The burden is on the defendant to show the 
contrary. 

Mr. Mitchell. I beg your pardon, the Government has to 
show it was proper. The only thing you can go into on re¬ 
buttal would be as to his direct examination. 

Mr. Sachs. I can go into a lot of other things. 

The Court. Are you going to have any other witnesses? 

Mr. Mitchell. No. 


/ 
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The Court. Then, subject to your motion, you are resting at 
this time? 

Mr. Mitchell. Yes. 

The Court. Are you going to have any more witnesses? 
Are you going to decide that now? 

Mr. Sachs. If I had to decide now I could, but if I could have 
some time to decide I would prefer it. 

Mr. Mitchell. I wouldn’t want this motion continued over 
for the purpose of further evidence because I think it is preju¬ 
dicial. I think if he has any further evidence it should be put 
in now, and leave it to argument to the jury. 

Mr. Sachs. I am willing to do that. 

The Court. I am not so sure the Court is willing. 

91 Mr. Mitchell. It wouldn’t take more than 5 or 10 
minutes, and Your Honor is familiar with this aspect of 
what happened; you get the last impression, and if the Goven- 
ment is to put on- 

The Court. How long are you going to take? 

Mr. Sachs. I will put on the arresting officer. 

The Court. No, I am not limiting you or Mr. Mitchell. 

Mr. Sachs. To be perfectly frank, I would like to satisfy 
myself that the burden is on me rather than on him, in which 
event I would probably bring all the officers back. 

The Court. In any event, I am going to recess this case. I 
don’t think I should hold the jury. 

Mr. Mitchell. I don’t think he has a right to do that. 

The Court. Then we will tell this jury to come back at 
10: 30, and we will meet at 10 and I will hear you then, Mr. 
Mitchell, as to each count. I will excuse the jury with the 

admonition as usual. Have you any other suggestion? 

* * * * * 

94 proceedings 

(In the absence of the jury the following occurred:) 

***** 

The Court. Are you going to have some additional 
testimony? 

Mr. Sachs. Yes; if Your Honor please, but there is some¬ 
thing in connection with it: The reason that this man was held 
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94 until Thursday is that he was wanted for a line-up on a 
rape case Tuesday night, and he was wanted for a line-up 

on a Maryland housebreaking case on Wednesday night. For 
obvious reasons I haven’t put anything in on that feature not 
only because I didn’t want to inject any other charges against 
this man, but also that I did not want to show that the detention 
was or was not proper, but that it was up to the defense to 
show that it was improper. 

To be honest with you, I am not exactly sure of what the 
status of the case is now, but I am prepared to show that 
he was held for that reason, and I think it might be perfectly 
proper to do it without the presence of the jury. 

The Court. I think it would have to be out of the presence 
of the jury. 

Mr. Sachs. So this wasn’t so improper, as counsel 

95 stated last night. 

The Court. I don’t quite follow you. 

Mr. Sachs. You said you thought it could be done out of 
the presence of the jury, so I think it is a question of law for 
the Court to decide and, therefore, it could properly be done 
out of the presence of the jury. 

The Court. I misunderstood you. 

Mr. Sachs. I think that is what I said. 

Mr. Mitchell. As to that point, I think he is out because 
I don’t think he can put that in. It goes beyond the scope 
of any direct or any cross-examination, and as to that I don’t 
see how he can cure the defect that has been posed before 
the Court, for I think the law is settled that the Government 
is under an obligation to carry its burden primarily, and there 
is no obligation either primarily or secondarily on the part of 
the defense in relation to this case, and I think the first prin¬ 
ciple comes in the Akowsky case. 

The Court. Will you give me the essential elements? 

Mr. Mitchell. Since the burden of going forward in a crim¬ 
inal case is on the Government, is a Government obligation— 
perhaps there is a particular line in which he has the burden—I 
state that merely as a legal platitude in this particular in¬ 
stance—much of this entire question is based on an alleged 
confession. The Government hasn’t met its burden, and I 




read here from the substance of the case, it says, “Where 

96 the Government introduces evidence of a confession the 
burden is on it to sustain the absence of duress in obtain¬ 
ing the confession. The Government hasn’t done that.” 

The Court. Let me interrupt you, all of the Government 
witnesses who have testified have directly stated that there was 
no duress and no brutality, and similarly did the complaining 
witness say that there was a free statement by the defendant. 

Mr. Mitchell. Now we have, as contradistinguished to that, 
we have the facts on which our United States Supreme Court 
has passed, and on which our own Court of Appeals has held 
twice, that in an instance of this sort where a man is held, 
and there has been no evidence that this man was held for any 
other crime—as a matter of fact, the officer stated on the stand 
that he had no charge against this man. 

The Court. That may be. 

Mr. Mitchell. That’s right, he was the arresting officer. 

The Court. That might well be true. 

***** 

Mr. Mitchell. Now, as to that, he was the arresting officer 
and he had no charges against this man. 

97 Now, if Your Honor please, I go back to the very foun¬ 
dation of our law, and certainly under the Constitution 

of the United States you just can’t go out and lock a man up 
merely on suspicion, or something of that kind. I think we can 
well presuppose by virtue of his own statement that he had 
nothing against this man, certainly the inference, for, as Mr. 
Sachs stated, they didn’t take him before a committing magis¬ 
trate, And it made no difference if at a subsequent date he may 
have appeared there, the 19th, 20th, or regardless of what the 
date may have been. Based on your rulings in the McNabb 
decision, and Mitchell decision and the Akowsky decision, I 
don’t see how it can be cured. This man was held for three full 
days and never taken to a committing magistrate. 

The Court. You say three full days? 

Mr. Mitchell. Yes. 

The Court. What is your understanding of the testimony? 

Mr. Mitchell. My understanding of the testimony is that 
the arresting officer said he arrested him early the morning 
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of the 19th, that morning he was held, on the morning of the 
19th, the 20th, all day of the 20th he was held, up until what 
time on the 21st? 

Mr. Sachs. It doesn’t say what time. Yes; it does, it says 
early in the morning. 

Mr. Mitchell. And the defendant, of course, says he was 
arrested on the 18th. 

* * * * * 

104 Mr. Sachs. There is another thing which has nothing 
to do with this. My attention was directed yesterday 

to the fact while the defendant was on the stand as to whether 
fingerprints [sic] taken, and last night I had an opportunity to 
check on that, and they have been checked against his and they 
are not his, and we are prepared to stipulate that and so state 
to the jury. 

The Court. Are you ready to go ahead? 

Mr. Sachs. I would like to call Officer Fuss. 

The Court. This is without the jury? 

Mr. Sachs. Yes. 

Mr. Mitchell. Of course, for the record, your Honor, I am 

objecting to this measure of proof. 

***** 

Thereupon Otto P. Fuss was called as a witness for and on 

behalf of the United States * * *. 

***** 

105 Mr. Mitchell. Yesterday I stated something that it 
might be improper rebuttal. 

The Court. Very well. 

Mr. Mitchell. We think this is a preliminary matter and 
should be been [sic] properly entertained at the time my mo¬ 
tion was made early in the case, and the failure to do that 
constitutes what I say is prejudicial error, and that is the basis 
of my objection. 

***** 

Mr. Sachs. I think it might save time. We are going on 
the question now, as I understand it, the question of the pro¬ 
priety of the arrest, which is not for the jury, and the 

106 propriety of the confession is in the same class and, there¬ 
fore, the only evidence we want to get from the witness 

now pertains to those two points, and if I have any later re- 






buttal it will be in the presence of the jury, but anything done 
now it would not be in the presence of the jury.. - 

The Court. In other words, as I understand it, if you did 
bring it in before the jury it might be prejudicial to the de¬ 
fendant? 

Mr. Sachs. I might state it in this way; it is a little different, 
what I am asking, but counsel agrees that it is for the Court 
to decide as a matter of law that the arrest was 0. K., and that 
isn’t for the jury, and also, if he decides it was proper, to decide 
if the other was proper. 

Mr. Mitchell. Do you mean at this time? 

Mr. Sachs. If he sees fit that he should decide at this time. 
I don’t care when he decides it, but I just want to do away 
with the necessity of it before the jury. 

The Court. As to the first part, I have stated what I have 
to say. If you want to bring in evidence about this arrest 
as to some other criminal case, I think that should be given to 
the Court rather than the jury because it might be prejudicial 
to the defendant. As to that I will answer you as I have 
stated. Now, what is the second point? 

Mr. Sachs. In order to save time, I would like to know if 
there is any objection to my point that the evidence with 
107 reference to the propriety of the arrest and confession 
need be submitted only to the Court because it is none 
of the jury’s business? 

The Court. I will so hold, but I would like to know and 
understand that it is in as a confession if we get that far. 

Mr. Mitchell. As to all of this I am objecting on the ground 
previously stated; first, that it is preliminary matter that 
should have been entertained at the time my motion was made; 
secondly, now that the Government’s case has been closed, 
it comes as a matter of law only with the permission of the 
Court, of course, can only go as to testimony on cross-exami¬ 
nation that is on direct of the defendant in this particular in¬ 
stance. Now, any attempt on the part of the Government to 
go beyond the scope of the direct examination is likewise ob¬ 
jected to by counsel for the defendant. 

Mr. Sachs. We have argued that, now. 

The Court. Very well. 
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108 By Mr. Sachs: 

Q. I believe you testified you had occasion to arrest 
the defendant on the morning of November 19th? 

A. I did. 

***** 

Q. Will you state why you arrested him? 

A. I arrested him and a companion as a suspect in a rape 

case that happened two nights previous. 

***** 

Q. What led you to connect him with the rape case? 

A. The general description and locality. 

***** 

Q. I don’t want to lead you, but as you approached- 

***** 

109 Q. (Continuing.) Was there anything about the cir¬ 
cumstances of the arrest? 

A. Yes; suspicious actions. When they saw us they were 
standing up in a doorway and tried to duck when they saw us. 
Mr. Mitchell. I object to that. 

The Court. Excuse me, do you object to the fact that they 
were in the doorway? 

Mr. Mitchell. No; but as to what he said, that they were 
attempting to duck. 

The Court. Strike that. What did you do? 

The Witness. They noticed us and started across the street. 
Mr. Mitchell. I object to that. 

The Court. You can testify to just what you saw, what you 
did and what they did. 

The Witness. They started across the street and around the 
corner, and we doubled around through the alley to cut them 
off, and they tried to double back and we stopped them. 

The Court. By “they” who do you mean? 

The Witness. The defendant and Scott. 

By Mr. Sachs: 

Q. After you picked them up what did you do with -them? 
A. Put them in a cruiser and took them to the 13th 
Precinct. 

110 Q. What took place in the 13th Precinct? 

A. Their names vrere placed on the book, and they 
were taken in the next room where they made fingerprints and 
photographs. 






Q. What did you do after that? 

A. I continued on my patrol; made out my sheet- 

Q. (Interposing.) W^ait a minute, you left them there and 
continued on your patrol? 

A. Yes. 

Q. Do you mean by that- 

Mr. Mitchell. I object to that. 

Mr. Sachs. I think it is perfectly clear what he means. 
By Mr. Sachs: 

§. What time did you return to the precinct? 

A. About 3—not the precinct, headquarters. 

Q. Is that where you left him? 

A. I left him at the 13th Precinct, and I returned to Head¬ 
quarters at 3:00 o’clock in the morning. 

Q. Did you have any further connection with this defendant 
that morning? Did you have any further business with re¬ 
gard to him? 

A. Not with him directly; no. 

Q. Did you see him again that morning? 

A. Just walking through the hall to bring him down. 

Q. Did you make any report with regard to him that 
morning? 

111 A. I did; yes, sir. 

Q. What record did you make? 

* * * * * 

The Witness. A record of what we do during the night. 

***** 

112 Cross examination by Mr. Mitchell: 

Q. Now, you said you arrested this man at or about 
1:05 a. m., is that correct? 

A. That’s right. 

Q. As a matter of fact, Officer, at the time you arrested him 
you arrested him because he was in company with Charles 
Scott? 

A. No; I arrested them both as suspects. 

Q. Didn’t you tell me, Officer, yesterday, that you arrested 
him because he was in the company of this man Scott? 

A. I would say I didn’t say that. 
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Mr. Mitchell. May I ask the Marshal to call Assistant 
United States Attorney Dibble? 

By Mr. Mitchell: 

Q. I want you to refresh your recollection. 

A. I said he was under the wrong impression. The impres¬ 
sion was that they were both suspects. 

Q. The suspect you were after was Charles Scott, is that 
right? 

A. I didn’t know either one of them at the time. 

Q. Now, what was the description you said you arrested him 
on as a suspect in the rape case? 

A. Which? 

Q. On the rape case. 

113 A. Oh, in the office? 

Q. What was the name of the person raped? 

(At this time a group of jurors entered the court room.) 

The Court. Gentlemen, none of these ladies and gentlemen 
are on this particular jury, are they? 

Mr. Sachs. No, sir. 

Mr. Mitchell. If Your Honor please, may I ask that Mr. 
Dibble be brought in? 

The Court. Yes. 

Mr. Mitchell. Will Your Honor so order? 

The Court. Ask Mr. Dibble to come over. Of course, if he 
is in the midst of a case I wouldn T t want to disturb him. If he 
is free to come, I will be glad to have him come. 

Mr. Mitchell. I can say this, I will swear to it myself. 

The Court. You don’t want him? 

Mr. Mitchell. If Mr. Sachs will consent to me being 
sworn in. 

The Court. Go ahead. 

Mr. Mitchell. Has the question been asked if any of these 
jurors are in this case? 

The Court. I did ask it and they said no. 

By Mr. Mitchell: 

Q. What was the name of the person who had been raped? 

A. I don’t know. 
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Q. You don’t know? 

114 A. That’s right. 

Q. When were they raped? 

A. It happened on Saturday night or early Sunday morning. 
Q. Saturday night or early Sunday morning, at what time? 
A. Sometime during the night. 

Q. In which, incidentally, you were on duty, weren’t you? 

A. No; I wasn’t working. 

Q. But you had that information, didn’t you? 

A. I just came to work Monday night and they gave me the 
general description. As to who was raped, I don’t recall. 

. Q. What was the description? 

A. I don’t recall just now, but it was a colored man, about 
5 feet 6, weight about 150 pounds, brown skin, and not a young 
man or old man. . 

Q. Little man? 

A. Yes. 

Q. And under those circumstances you would have arrested 
me if you had seen me on the street, is that right? 

A. No; you look too big. 

Q. But you would have arrested any one else you saw on 
the street? 

A. If they acted suspicious; yes. 

Q. What do you mean by acting suspicious? 

A. When they saw a police cruiser to try to duck, in the same 
neighborhood. 

115 Q. So you were suspicious, and you arrested them 
because your were suspicious, is that right? 

A. Suspect in a rape case. 

Q. And you didn’t know the name of the rape case? 

A. No; I didn’t. 

Q. You didn’t know the name of the party raped? 

A. I didn’t handle that case. 

Q. You arrested them both in the same case? 

A. Yes. * . 

Q. How tall was the other man? 

A. What other man are you talking about? 

Q. You say you arrested two men? 

A. Yes, sir. 





Q. He was considerably shorter? 

A. Yes. 

Q. And your description told you he was about 5 foot 6 or 9? 
A. Yes. 

Q. About 30 years old? 

A. Yes. 

Mr. Mitchell. Stand up. 

(The defendant stood.) 

Mr. Mitchell. How tall are you? 

The Witness. Six two and a half. 

By Mr. Mitchell: 

116 Q. And you arrested two men for the same case? 

A. Yes, sir. 

Q. And that is all the information you had? 

A. Yes. 

Q. Do you know where the offense was committed? 

A. About, yes. 

Q. About where? 

A. In the same neighborhood where they were arrested. 

* Q. Where was that? 

A. Between 13th and 14th on Girard. 

Q. Now, did you take this man to court the following 
morning? 

A. I did not. 

Q. Why didn’t you? 

A. Because I wasn’t handling the rape case. I held him for 
the man who was handling the case. 

Q. Now, did you have any charges against this man? 

A. I did not. 

Q. To your knowledge, were any changes on a rape case 
placed against this man? 

A. Not to my knowledge. 

Q. You arrested him, didn’t you? 

A. I arrested him and turned him over to the man who was 
handling the case. 

Q. You didn’t take him to court? 

117 A. I did not. 

Q. Why didn’t you release him? 
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A. They were still working on the case. I left word if they 
had nothing on him to turn him loose. 

Q. To turn him loose? 

A. If he wasn’t the man they wanted. 

Q. Sir, to refresh your recollection, did you net tell us in 
this Court that they had no case against this man? 

A. I later found out that he wasn’t in the rape case, yes. 

Q. Why didn’t you have him turned loose? 

A. He was turned over to another squad. I understand. 

Q. You didn’t have him taken to court? 

A. No. 

Mr. Mitchell. That is all. 

By Mr. Sachs: 

Q. Did you testify yesterday that they did not have a case 
against Alderman, or you didn’t have a case? 

A. I didn’t have a case. 

By Mr. Mitchell: 

Q. You are the arresting Officer? 

A. Yes; but I didn’t have a robbery case: I am on the rob¬ 
bery squad. 

Q. You didn’t have a robbery case? 

A. No, sir; he was booked for investigation. 

Q. Never booked for robbery? 

118 A. Suspect. ; • 

Q. How was he booked? 

A. Open charge for investigation. 

Mr. Mitchell. That is what it was. 

By Mr. Sachs: .. ‘ 7 

Q. Was he booked for rape? 

Mr. Mitchell. Wait a minute; I object to that. 

Mr. Sachs. No further questions. 

(Witness excused.) 

The Coubt. I understand Mr. Dibble is in Court. 

Thereupon Curtis P. Mitchell was called as a witness for 
and on behalf of the Defendant and, being first duly sworn 
by the Deputy Clerk of Court, was examined and testified as 
follows: 
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The Deputy Clerk of Court. State your full name, please. 

The Witness. Curtis P. Mitchell. I arnui Attoirey at Law- 
representing the defendant. It. connection with this caec, the 
Officer who just testified as c c yesterday, at the conclusion of 
this case, stated in my preserve, an 11 believe in the presence 
of one other person who is heie in Court, Mr. Dibble, that the 
person he wanted at the time he ai ie. ted this man was Charles 
.Scott, the other man; that they h 1 jo c' e 'I ' ''ri this 
man, and they arrested him because he was with the other 
man and, therefore, they were suspicious of ldm. That 
119 was his statement yesterday, at which time 7. think he 
was advised that he had perhaps made an intemperate 
statement. That was the gist. 

The Court. What do you mean by intemperate statement? 
You don’t know that, do you? 

The Witness. I think Mr. Dibble shook his head at him; in 
fact I know he shook his head at him. 

By Mr. Sachs. 

Q. Did he say that the man they wanted was Scott? 

A. That is what I understood. 

Q. And he knew that before he arrested this man? 

A. He said the man they wanted was Scott, and not this man. 

***** 

Thereupon Sergeant Richard McCarthy was called as a 
witness for and on behalf of the United States and * * * 

# # * # * 


Direct examination by Mr. Sachs: 

***** 

120 Q. I want to direct your attention to November 19th; 
do you recognize the man at the end of the table here? 

A. Yes, sir. 

Q. Did you t,ee him on that d?} ? 

A. Yes, sir. 

Q. What were the circDmotjTecs under which you first saw 
him? 

A. It was in the morning cf that day ebon- a quarter of 
9:00. I came to work and they notified me they had two sus¬ 
pects in connection with a f^e that involved our squad, a 
rape case. 
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Q. Can you say who notified you, if you remember? 

A. I think it was Lieutenant Murray of the Robbery Squad, 
and I ordered him to the Sex Squad, and we went to roll call, 
and about 9:15 I came in and Alderman and the other defend¬ 
ant was in there. I started to question them, and after about 
15 minutes, why, Alderman was released as of being a suspect 
in that case at all, but from that we developed these other 
cases. About, I judge about 11 o’clock, or maybe a little bit 

before, Lieutenant Tolson was notified- 

***** 

121 Q. Just tell us what you know of your own knowledge. 

Mr. Mitchell. You don’t want him to tell us any¬ 
thing that he said to any one if this man wasn’t there? 

The Witness. Alderman was there. 

Mr. Mitchell. At the time you talked to the Lieutenant? 

The Witness. That’s right. I talked to him over the 
’phone, and Alderman was sitting right in front of me as well 
as the other defendant. 

Mr. Mitchell. Then I ask that anything you have to say, 
that it be pertinent to the particular case in issue. 

The Witness. Nothing I testify is pertinent. 

The Court. I am going to pass on that, there is no jury here. 

The Witness. But on talking to Lieutenant Tolson, Officer 
Dodson was brought in, Detective Sergeant Dodson was 
brought into the case; he is under the command of Lieutenant 
Tolson, and from that time on I saw nothing of Alderman. 
***** 

Mr. Sachs. If Your Honor please, I am somewhat surprised 
by one statement this Officer has made and I would like an 
opportunity to go into it a little more carefully. 

Mr. Mitchell. I object. 

Mr. Sachs. In fact, I am very much surprised. 

122 Mr. Mitchell. I object. 

The Court. What is your objection, that he is taken 
by surprise? 

Mr. Mitc h e l l. I object as far as the surprise of this par¬ 
ticular witness is concerned. Ordinarily one states surprise 
where the statement of the individual under the circumstances 
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is diametrically opposed to the understanding of the party 
calling him. 

* * - * * * 

Mr. Sachs. This Officer said after he talked to Alderman for 
a few minutes he was satisfied Alderman had nothing to do 
with the rape case. That is diametrically opposed to the fact 
that Alderman was held for the rape line-up that night. 

* * * * * 

The Court. I am going to hear it. Gentlemen, we are get¬ 
ting more involved as we go along. The jury is absent, and I 
am going to hear you through on this and then I will determine. 

* * * * * 

123 Mr. Mitchell. I am objecting. 

The Court. Yes, sir. 

(Thereupon, counsel returned to the trial table, the witness 
resumed the witness stand, and the following occurred:) 

By Mr. Sachs: 

Q. Sergeant, I believe you testified after you had spoken to 
Alderman for a few minutes that you were satisfied that he had 
no connection with the rape case? 

A. After a short while, yes; it wasn’t so very long. 

Q. Did you have anything to do with the holding of a line-up 
in connection with the rape case on that night? 

A. Well, on that night; it was Lieutenant Murray who con¬ 
ducted it but I was right there. 

Q. Did you have anything to do with having Alderman in 
that line-up? 

A. No; he was brought into the line-up, he was one of the 
number that was there. 

Q. Who determined he was to be brought into that line-up? 

A. I presume that was Lieutenant Murray that did it. He 
conducted the line-up of them and I did some of the ques¬ 
tioning. 

Q. Do you know why Alderman was put in the line-up? 

A. No special reason. There were a number of others in the 
line-up, and there was no question, but they eliminated any 
possibility. v 
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Q. Do you mean that there was still a possibility, 

124 although he was eliminated? 

A. No; I couldn’t tell you why. He had been elimi¬ 
nated during the day, although the line-up was held that night 
and Alderman was at a regular line-up. We not only picked 
Alderman but there were a number of others there. 

Q. Can you say how he had been eliminated? 

A. The other man eliminated him completely. 

Q. You mean Scott had confessed? 

A. Yes, sir. 

Mr. Sachs. All right. 

Cross-examination by Mr. Mitchell: 

Q. Officer, in order that this issue relative to line-ups may 
be cleared up, as a matter of policy and procedure of the police 
do you put quite a number of men in the line-up in order to 
give a more or less varied aspect to the individual, to the 
accused individual? 

A. To give a fair chance to the party accused. 

Mr. Mitchell. That is all. 

Mr. Sachs. I am sorry; I would like to ask another question. 

Redirect examination by Mr. Sachs: 

Q. You said something about turning the defendant over to 
Sergeant Dodson after you were through with him that 
morning? 

125 A. Yes, sir. 

Q. Why was he turned over to Sergeant Dodson? 

A. There came up a question of some clothes found in his 
room. 

Q. Whose room? 

A. Scott’s, and Scott said Alderman had been in some of the 
housebreaking cases. 

Q. With what division is Dodson connected? 

* A. General Assignment. 

Q. What does that involve? 

A. Housebreaking and larceny. 

Mr. Sachs. All right. 

Mr. Mitchell. I ask that that part be stricken, the alleged 
statement supposed to have been connected with this man in 
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connection with some other offense, which is clearly inadmis¬ 
sible. 

TI -2 Cjupt. The purpose, as I understand, is whether this 
man was retained for any particular purpose. 

Mr. Sachs. That’s right. 

The Court. And that there were two steps you have gone 
through; one was a rape case and the other the possibility of 
his being connected with some housebreaking. 

Mr. Mitchell. That I am asking to be stricken, it alludes 
to a statement alleged to have been made by a man named Scott, 
and is clearly inadmissible. 

126 The Court. I will deny it on that basis. 

Mr. Sachs. I have no further questions. . 

Re-cross-examination by Mr. Mitchell: 

Q. I will ask you this, Officer—I am terribly sorry to detain 
you—Joes the man in any respect fit the description in the 
rape case? Does he fit the description o f Scott? 

A. We were looking for a colored man and the description 
was a little bit lighter skin than this man. As to size, it vaiied 
anywhere from 5 and a half to 6 .'eet, so he was in that category. 

Q. And as to the age? 

A. And as to the age. 

Q. But not as to complexion? 

A. No, sir. 

Q. As to height what would you say ? 

Would you stand up? (To defendant.) 

A. He is 6 foot and she put it between 5 and a half and 6 
foot. 

Q. If I told you that this man was two inches over six foot 
would it change your opinion? 

*. N it wouldn’t change my opinion, I would still inves¬ 
tigate. I would investigate any one that was brought in. 

***** 

127 Thereupon Frank E. Bcdcc n was recalled as a witness 
for and on behalf of the United States * * * 

Direct examination by Mr. Sachs: 

Q. Sergeant, I want to direct your attention to November 
19th and 20th when, as you testified yesterday, you had some- 
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thing to do with the investigation of the case against this 
defendant. 

A. Yes, sir. 

Q. What time of the day did you first interview him? 

A. I first interviewed him between 11 a. m. and 12 noon on 
November 19th. 

Q. Who turned him over to you? 

A. The Robbery Squad. 

***** 

Q. Do you know what Officer turned him over to you? 

A. I talked to Lieutenant Murray first. 

128 Q. What information did you have to work on then 
in your investigation? 

A. We had some property there. 

Mr. Mitchell. If Your Honor please, I think this is ob¬ 
jectionable, and I am so objecting. 

The Court. I will let him answer. 

* * * * * 

A. They had a suitcase full of clothing and some other 
articles. 

By the Court: 

Q. By “they” you mean who, Officers? 

A. That is the Robbery Squad; that is, they told me that 
the defendant there and another man who was arrested with 
him had stolen in a housebreaking. 

By Mr. Sachs: 

Q. What method did you pursue then in your investigation? 
A. I took both the men around to our office, General Assign¬ 
ment Squad office and talked to both of them. 

Q. How long did that take? 

A. I talked to them about a half hour, not over a half hour. 
Q. Then what did you do? 

A. Then I called and had a conversation with Lieuteant 
Tolson, the Montgomery County police and Prince Georges 
county. 

129 Q. Did you see the defendant again that day? 

A. Yes, sir. 

Q. What time? 

A. At the line-up around 7 o’clock that night. 
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Q. What was the purpose of the line-up? 

A. That line-up on the night of the 19th was regarding the 
rape and robbery. 

Q. Did you see the defendant after that? 

A. Yes. 

Q. When? 

A. Right after the line-up, about 7:30. 

Q. That night? 

A. Yes. 

Q. Dir you see him next day? 

A. Yes, sir. 

Q. What time? 

A. Had him brought down to our office about 10 o’clock, 
and I went with the defendant to his home where I recovered 
a black leather suitcase that was wanted by the Prince Georges 
County Police. 

Q. Did you see him again that day? Did you stay with him 
for the rest of the day? 

A. No, sir; I brought him back to the office and he was sent 
back to the precinct, and that night he was brought back to 
headquarters for line-up for the Maryland police. 

130 Q. In connection with what? 

A. A housebreaking and robbery. 
***** 

Cross-examination by Mr. Mitchell: 

Q. At the time you went to this man’s house did you have 
a search warrant? 

A. No; he let me go in. 

Q. He let you go in? Did he do anything to prevent you 
going in? 

A. No. 

Q. He was in your custody? 

A. Yes, sir; and I asked him to go with us. 

***** 

Q. If he hadn’t told you you could go you wouldn’t have 
gone? 

A. No, sir; I wouldn’t; he told us on getting the suitcase- 


* 
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Q. Did you get anything else at that time? 

A. He told me what to take, one suitcase, and ic^d ire about 
that he had some property taken in another Louscbro .drug. X 
took everything in the suitcase. 

131 Q. But you asked him if you could go to his bo re? 

A. I asked him if he would go with me 
Q. That’s what I want. You asked him to go with you? 
A. Yes, sir. 

***** 

Redirect examination by Mr. Sachs: 

Q. Did you take anything without his consent? 

A. No. 

Q. Did you enter his house without his consent? 

A. No, sir. 

***** 

The Court. I suppose you want tc renew 3 our objection? 
Mr. Mitchell. Yes, sir; most certainly. 

The Court. I will deny it, with the exception you have re¬ 
served. 

Mr. Mitchell. All right. 

The Court. I will say this: We want to protect the people 
arid there must be an opportunity gb-en the Police to make an 
investigation or else you wil 1 rot be safe in your he me or me in 
my home, and in those circumstances I tbmk it should go to 
the jury. 

***** 

133 Mr. Mitchell. I would like to ask the Court to sub¬ 
mit a statement to the jury to the effect that fingerprints 

were found but w’ere not those of this defendant. 

***** 

Mr. Sachs. I wr nder ; f the C r-c v.cuM also e: : >:ain when 
the information came to the Gt\c i.ment? 

Mr. Mitch? li. No; I don't thL.k that is necessary. 

***** 

(Thereupon couusol apo.cached the Court’s bench and the 
following occurred:) 

The Ccur'x. The only thing I am in position tc cay to them is 
that the Court has been advised by Mr. Sachs that he per- 
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sonally made investigation and found that fingerprints were 
taken and that those fingerprints were not those of the de¬ 
fendant. Is that agreeable? 

* * * * * 

(Thereupon, counsel returned to the trial table, the jury was 
recalled into the Court room, and the following occurred:) 

***** 

162 The Court. Ladies and gentlemen of the jury, in your 
absence counsel for the Government, Mr. Sachs, stated 
last evening that as a result of testimony that was before you 
yesterday with reference to fingerprints, or possible fingerprints 
in this case, that he made an investigation and found as a fact 
that fingerprints were taken and that the fingerprints which 
were taken were not the fingerprints of the defendant here. Is 
that a correct statement? 

Mr. Sachs. Yes, sir. 

Mr. Mitchell. It is, Your Honor. 

The Court. Counsel asked that the Court so advise you, and 
you will keep that in mind as evidence in this case. 

* * * * * 


Thereupon Otto P. Fuss was recalled as a witness for and 
on behalf of the United States, * * * 

Direct examination by Mr. Sachs : 

***** 

136 Q. At the time of the arrest did you take any property 
from his pocket? 

A. Yes, sir; we took a knife from his pocket. 

Mr. Mitchell. I am going to object to this and ask the 
Court to regard it as strictly prejudicial. 

The Court. Come to the bench. 

(Thereupon, counsel approached the Court’s bench, the wit¬ 
ness retired from the witness stand and, out of the hearing of 
the jury, the following occurred:) 

The Court. What is the purpose? 

Mr. Sachs. I wasn’t going to bring out about the knife, but 
about the tie clasp. 

Mr. Mitchell. The only thing, today a knife question is 
pretty prejudicial in the peoples’ minds against people bear- 



136 mg—the idea against a knife, and I ask the Court under 
the circumstances to declare a mistrial because that came 

in no way in accordance with the testimony that has been given 
before. This is new evidence and not rebuttal testimony. 

Mr. Sachs. There was some evidence with regard to the 
tie clasp. 

Mr. Mitchell. Not in connection with this man at the time 
He was arrested. 

Mr. Sachs. No; that it was taken out of his room, and now 
he is going to say he got it off his shirt. 

Mr. Mitchell. But this is not rebuttal, this is new 

137 evidence, and I think it constitutes error. 

Mr. Sachs. My recollection of the testimony of the 
defendant is that the tie clasp was found in his room, and this 
Officer can testify he took it from him at the time of his arrest, 
that it was on his person. The defendant’s testimony was that 
it was. found in his room, and he is going to say that he was ar¬ 
rested with it, and I am going to argue that this stolen property 
was found- 

The Court. I am going to instruct the jury that it would 
have no bearing in this case. 

Mr. Mitchell. You know that they won’t do it. 

The Court. I don’t know it. I will do it, and you have 
an exception. 

Mr. Mitchell. I realize that, but as to the other things it 
may be well for the Court to recall and that is that the defend¬ 
ant hasn’t testified that the tie clasp was taken from his room, 
or home, but that he was told it was taken from his home, and 
that could only be testified to by the man who went to his home 
and not this man, because this constitutes new evidence. 

The Court. Have you anything to say? 

Mr. Sachs. I don’t follow that. 

The Court. As I understand it, Mr. Mitchell is saying- 

Mr. Sachs. I understand him but I don’t agree with him. 

The Court (continuing). That this was exhibited to 

138 the defendant and the statement made that it was gotten 
from his room. 

Mr. Mitchell. That is right. 

The Court. And that you want to refute that. 
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Mr. Sachs. I concede my recollection is somewhat hazy, and 
I am willing to give it up entirely. 

Mr. Mitchell. And I take an exception to the effect that a 
mistrial should be declared. 

(Thereupon, counsel returned to the trial table, the witness 
resumed the witness stand and, in the hearing of the jury the 
following occurred:) 

The Court. Are you through with this witness? 

Mr. Sachs. Yes, sir. 

(Witness excused.) 

The Court. The Officer on the stand testified about a knife. 
That testimony about a knife has no part in this case. That 
testimony is to be eliminated entirely from this case and in 
your deliberations you are not to regard that statement. It 
has no bearing whatever on the issues, so you will strike that 

completely from your minds. 

* * * * * 

Thereupon Frank E. Dodson was recalled as a witness for 
and on behalf of the United States * * * 

139 Direct examination by Mr. Sachs : 

Q. Sergeant, I believe you testified yesterday you had 
some occasion to talk to the defendant about this case? 

A. Yes, sir. 

Q. Did you ask him for a written statement at that time? 

A. Yes. 

Q. Did he give it to you? 

A. No. 

Q. Did he give you any reason? 

A. He said he couldn’t read and write. 

Mr. Sachs. That is all. 

Mr. Mitchell. I have no questions. Pardon me, I will ask 
you one question. I have a habit of waiting until you get down 
and then asking you to go back. 

Cross-examination by Mr. Mitchell: - 

Q. Did you prepare a statement? 

A. No. 

Q. Did you show him one? 

A. No. 
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Q. Now, before you asked him for a statement did you tell 
him about his constitutional rights? 

A. No. 

***** 

140 Thereupon James Alderman, the defendant herein, 
being recalled as a witness in his own behalf, being 

previously sworn, was examined and testified further in surre- 
buttal as follows: 

Direct examination by Mr. Mitchell: 

Q. Mr. Alderman, you heard this Officer testify that he of¬ 
fered you a statement to sign and that you said you couldn’t 
read or write. 

Mr. Sachs. Excuse me, that isn’t my recollection. 

By Mr. Mitchell: 

Q. Oh, that he asked you for a statement and that in that 
connection you said you couldn’t read or write. 

A. No, sir; he did not. 

Q. Can you read? 

A. Yes. 

Q. Can you write? 

A. Yes. 

141 Mr. Mitchell. If the Court please, for the record, I 
wish again to renew the motions that have been made in 

this case, with specific reference, may it please the Court, to the 
motion for a directed verdict. I believe under the circum¬ 
stances the Government has failed to make out a prima facie 
case against this defendant. I think that certainly, in view 
of all the circumstances which we have previously discussed, if 
Your Honor will take those into consideration, I move at this 
time for a directed verdict for the defendant, the several grounds 
being: 

1 st. That this man was illegally arrested ; 

2nd. That any fruits of any crime produced in this Court 
were illegally obtained. 

3 rd. That in view of all the surrounding circumstances that 
there was no showing specifically that this man’s arrest was 
in any wise connected with the particular crime which he is 
charged with now, at the time he was arrested; 
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That this defendant was without his constitutional rights, 
and all the other several grounds which have been previously 
urged at the end of the Government’s case—I ask you to en¬ 
tertain them. 

The Court. I will deny the motion. 

Now, gentlemen, have either of you any prayers? 

Mr. Mitchell. Yes; Your Honor. In reference to the 
prayers I would like to ask a prayer that where one is known 
to have falsely testified to a fact about which he could 
343 not be reasonably mistaken, that if they find he has so 
deliberately testified falsely they are at liberty to dis¬ 
regard all or any part of his testimony. 

Then also I will ask for the prayer that duress need not be 
wholly disclosed, that one may be subject to duress by restruc- 
tion of his movements. 

The Court. I didn’t follow you on the last part of that, sir. 
Mr. Mitchell. In other words, where one is just being held, 
if he is held, if the circumstances surrounding the holding of 
him—for instance, if a person is held a long time—I think in 
one of the Supreme Court cases where a man was held in jail 
for some three months and confessed, the Supreme Court held 
that a man held for such a long period of time was under duress. 

The Court. I will not so instruct them, but I will instruct 
them it is for them to determine whether it was under duress, 
but not in those exact words. 

Mr. Mitchell. I think that is about it. 

***** 

144 OPENING ARGUMENT ON BEHALF OF THE UNITED STATES 

By Mr. Sachs: 

***** 

145 Going then from his testimony, from the evidence 
that there had been a breaking and grand larceny corn- 

146 mitted, we come to the evidence against the defendant. 
The first evidence that the Government shows is the 

tie clasp which has Mr. Rucker’s initials on it, Truett R. 
Rucker, “T. R. R.,” a spur design, a very unusual design, and 
it is here for your examination at your will. That tie clasp 
was found on the defendant, or at least it was closely 
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identified with him, after his arrest, and it seems reason¬ 
able to infer that a man who has in his possession a tie 
clasp with another man’s initials on it came to have that 
possession in an unlawful manner, and this inference is par¬ 
ticularly justified- 

Mr. Mitchell. May it please the Court, may we come to 
the bench? 

(Thereupon, counsel approached the Court’s bench and the 
following occurred out of the hearing of the jury:) 

Mr. Michell. Mr. Sachs is stating the law as to stolen goods. 
There is a lapse period in excess of three months and certainly 
I don’t think it comes under the doctrine of recently stolen 
goods. 

The Coubt. You are not going to argue that? 

Mr. Mitchell. He is arguing it. 

Mr. Sachs. It was three months; I stated it was a matter 
of law and that it is reasonable to infer. 

The Court. I will say it is reasonable for the jury to con¬ 
sider it- 

Mr. Mitchell. But not as a legal principle? 

147 Mr. Sachs. I am not doing that. 

(Thereupon, counsel returned to the trial table and, in 
the hearing of the jury, the following occurred:) 

Mr. Sachs. I was about to state that I thought an inference 
that can reasonably be drawn was the fact that this man had 
in his possession a tie clasp of such unusual design, I was about 
to argue that you have a right reasonably to infer that he came 
to it in an unlawful manner, and particularly so in view of the 
manner in which he stated he got it; and that brings us to 
another point, that he said he bought it in connection with a 
suit from a mysterious Sack he met on the street, and that he 
paid $50 for the suit late in August or early September and 
this house breaking allegedly being committed on August 22 
and this tie clasp being taken. 

However, we come to what I think is the strongest evidence 
of this defendant’s guilt, namely, his own admissions to the 
police officers. The defendant is going to argue, I am sure, that 
those confessions were involuntary, that they were coercive, 
that he was brow-beaten, and turned over from one police offi- 







cer to another and so put in fear that he was induced to tell it. 
That isn't true, and I submit that the evidence in the case 
doesn’t bear that out. He was taken to the police precinct and 
at 11 o’clock in the morning made the first confession of guilt, 
and repeated that confession when? I think you will 

148 remember Sergeant Dodson’s testimony this afternoon. 
The only thing he has to support his charge that he 

was beaten is his own testimony, and there is a very significant 
fact in the case, in my opinion, that completely throws out 
his own testimony, even if you want to believe it, and that 
is the fact that there was no written statement obtained. A 
good bit has been said about the fact that there was no writ¬ 
ten statement by counsel for the defense, but look how 
clearly that absence of a written statement proves that the 
man was not beaten. Why would the officer beat the man 
and not make him sign the statement when everybody knows 
that the man, not having signed the statement, could turn 
and change his statement in any way after the officer had 
beaten him? No, they would have made him sign the 
statement so that it could have been presented here in 
court. But it wasn’t necessary, the man repeatedly told 
the story to different officers, and I submit that there is no 
evidence of coercion in any way, beating, repeated again, threats 
in any way. This man was glad to confess. In that connection, 
in considering how worthy of belief was the defendant’s testi¬ 
mony, it is important to bear in mind that this man had on a 
number of occasions been convicted of house breaking and 
larceny. 

Mr. Mitchell. I object to that. There is no evidence of a 
number of cases. 

Mr. Sachs. Yes; there is, Your Honor. 

The Court. Ladies and gentlemen, you have heard 

149 the testimony and, after all, the Court instructs you now, 
and will also instruct you later, that you are not to be 

influenced by what Government counsel or defense counsel 
says or, for that matter, what the Court says. 

Mr. Sachs. Will there be any objection- 

The Court. I am not objecting to what you are saying. I 
am telling the jury you may tell them what you believe to be 
the facts, and by Mr. Mitchell what he believes to be the evi¬ 
dence. 




Mr. Sachs. Of course, we want you to decide it on your mem¬ 
ory. Perhaps, since my recollection is contradicted by Mr. 
Mitchell’s recollection, it will be important to call to your minds 
the fact that when the defendant first was called to the stand 
I asked him if he had been convicted of a particular offense in 
February 1939, and along toward the end of his testimony I 
asked him if he had been convicted in May of 1939, so I think 

that is a matter worthy of keeping in mind. 

***** 

158 CLOSING ARGUMENT ON BEHALF OF THE UNITED STATES 

By Mr. Sachs: 

Ladies and gentlemen, I want to refer very briefly to a point 
about fingerprints. The stipulations, His Honor said to you, 
was that fingerprints were taken and were found not to be the 
defendant’s. There was no stipulation as to how many finger¬ 
prints were taken or when they were taken. I think it should 
not be inferred by you—that it need not be inferred by you, 
that there were fingerprints all over the plance and that among 
none of the fingerprints there were none of the defend- 

159 ant’s. In other words, it is just as easy to assume that 
one or two fingerprints were found but that they did 

not happen to be the defendant’s. 

* * * * * 

162 ' court’s charge to the jury 

Keech, J.: Ladies and gentlemen of the jury, the 
defendant, James Alderman, is charged in an indictment con¬ 
taining two counts. 

The first count charges him with the crime of housebreaking 
on the 22nd day of August 1946, when he entered the store of 
the complaining witness, Truett R. Rucker, with the intent to 
commit larceny. 

The second count in the indictment charges him with lar¬ 
ceny in that he did, on the 22nd day of August 1946, in the Dis¬ 
trict of Columbia, take from one Truett R. Rucker thirty dol¬ 
lars in money, one tie clasp of the value of ten dollars, and 
twenty cartons of cigarettes each of the value of $1.31. 

It now becomes the function of the Court to instruct you as 
to die law and, in turn, it becomes your function to determine 
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whether or not the defendant here is guilty of either or both of 
the charges set forth in the two counts enumerated. It is my 
function to instruct you as to the law applicable to this case, 
and you are bound and obliged to follow the Court’s instructions 
as to the law. You are, however, the sole judges of the facts. 
You must determine the facts according to the evidence as you 
see it without regard to the opinion of counsel, whether it be 
counsel for the Government or defendant or, for that matter, 
the Court. 

163 The mere fact that the defendant has been charged 
with a crime and indicted does not create an inference of 

his guilt. The purpose of an indictment is to merely place 
the defendant on trial. The defendant is presumed to be inno¬ 
cent, and the burden is on the Government to prove him guilty 
beyond a reasonable doubt, and unless the Government sustains 
this burden and proves beyond a reasonable doubt that the de¬ 
fendant committed every element of the crime with which he is 
charged, you must find him not guilty. The law does not re¬ 
quire, however, that the Government must prove the defendant 
guilty beyond any doubt whatsoever; only a reasonable doubt, 
that is, proof only to a moral certainty, not to an absolute cer¬ 
tainty. What is meant by the words “beyond a reasonable 
doubt” is beyond any doubt for which you can give a reason; 
not any whimsical or capricious conjecture, but, to put this in 
every day words, every day language, beyond a reasonable doubt 
merely means that after an impartial comparison and consider¬ 
ation of all of the evidence you have an abiding conviction of 
the defendant’s guilt, such as you would be willing to act upon 
in the more weighty matters of your own affairs. 

The crime of housebreaking, or the first count in the indict¬ 
ment, is defined by statute in cases as follows: 

‘"Whoever shall break and enter, or enter without breaking, 
any dwelling, apartment or room, with intent to commit any 
criminal offense” shall be punished as provided by the 

164 statute. 

Larceny, and in this case it is grand larceny, is defined 
as follows: 

“Whoever shall feloniously take and carry away anything 
of value of the amount or value of fifty dollars or upward” shall 
be punished as the statute provides. 


C 






Now, the word “feloniously 5 ’ as used in this statute means 
nothing more than an intent to appropriate property of another 
to the other person’s use. 

In determining whether the defendant is guilty you shall 
consider and weigh the testimony of all the witnesses who have 
testified before you, and in this connection, ladies and gentle¬ 
men, there has been testimony here that the defendant con¬ 
fessed to the crime with which he is here charged. A confession 
under proper circumstances is, of course, evidence, and the law 
so holds. I will say to you, however, that there has been evi¬ 
dence by the defendant in this case that he did make the state¬ 
ments but they were not true statements because of the circum¬ 
stances which led up to the making of them. The factual part 
is your function and you are to determine all the elements of 
this case. The law admits a confession in evidence if it is freely 
willingly made, and those freely and willingly made are of 
great importance and worthy of great consideration, because 
human experience shows that those freely and willingly 
165 made are likely to be reliable. Ordinarily, a person does 
not admit he has committed a crime unless that admis¬ 
sion is true. That is the result of human experience. The law 
does not admit in evidence a confession obtained by duress, or 
by force, or coercion that results in indictment, and a confession 
obtained by these means must be rejected and disregarded by 
the jury. This rule, too, is based on reason. Human experi¬ 
ence has shown that persons have admitted the commission of 
a crime which they have not committed, that they gave that 
confession under duress or as a result of force exerted upon them. 
If you find that the defendant’s confession -was made under 
duress and obtained by coercion and force, then you must dis¬ 
regard the confession so made. If, on the other hand, you find 
it to have been freely and willingly given, then the law says you 
must give serious consideration to it. 

Now, ladies and gentlemen, in addition to being the sole 
judges of the facts you are also the sole judges of the credi¬ 
bility of the witnesses. In determining the testimony of any 
witness in this and every other case, and in weighing his or her 
testimony, you may consider his demeanor on the witness stand 
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and his manner of testifying. You may consider the fact as 
to whether the witness has impressed you as a truth telling 
individual, and you also consider the witness’ interest in the 
outcome of the case. 

The defendant is not required to take the stand. The 

166 defendant, of course, is permitted to take the stand, and 
once he does take the stand and becomes a witness in his 

own behalf then his credibility is subject to determination by 
you, and in weighing his, the defendant’s testimony, you have 
a right to consider that he is a highly interested witness, a very 
much interested witness in the outcome of the case. 

Now, should you reach the conclusion that any witness, a 
witness for the Government or a witness for the defendant, 
has knowingly falsely testified in reference to any material mat¬ 
ter in this case you are at liberty, if you so choose, to disregard 
all the testimony of such witness. 

There was introduced in this case, by the admission of the 
defendant, that he had been convicted and sentenced in pre¬ 
vious criminal charges. I say to you ladies and gentlemen, 
that is not proof of the fact that he did, or did not, commit 
the crimes with which he is here charged. That is only before 
you for your consideration in connection with your determina¬ 
tion of the credibility of the defendant. 

Now, ladies and gentlemen, you will render a separate ver¬ 
dict of guilty, or not guilty, on each of the two counts. As 
you, of course, know, this is a criminal case and your verdict 
must be unanimous. 

Have you gentlemen anything further? 

Mr. Mitchell. May I approach the bench? 

The Court. Yes. 

167 (Thereupon, counsel approached the Court’s bench 
and, out of the hearing of the jury the following oc¬ 
curred: 

Mr. Mitchell. I was listening but I did not notice, or 
at least I am not aware of your having instructed the jury 
not only does the defendant have an interest in the issues here, 
but other persons may also well have an interest. He is not 
the sole person. 

The Court. I did intend to do that. I will say that to them. 













86 


(Thereupon, counsel returned to the trial table and,' in the 
hearing of the jury, the following occurred:) 

The Court. Ladies and gentlemen, I intended to say to you, 
first, that you are the sole judges of the facts and, secondly, 
that you pass upon the credibility to be given to the testimony 
of each and every witness, whether they be for the Govern¬ 
ment or for the defendant, and you are at liberty and have 
the right to consider the interest of any witness, whether he 
be for the Government or for the defendant, or the defendant 
himself. 

Is there anything further? 

Mr. Mitchell. That is all, your Honor. 

The Court. Very well, ladies and gentlemen, you may retire 

and consider of your verdict. 

***** 

168 Thereupon, the Court having returned to the bench, 
counsel for the United States and counsel for the de¬ 
fendant, and the defendant, being present, the jury was re¬ 
turned into the court room and the following occurred: 

***** 


The Deputy Clerk of Court. Members of the Jury, you 
have heard your Foreman say you have found the defendant 
guilty on the first and second counts of the indictment. Is 
that your verdict, so say you each and all? 

(The members of the jury indicated in the affirmative.) 
169 Mr. Mitchell. Before the jury is dismissed may we 
approach the bench? 

The Court. Yes. 

(Thereupon, counsel approached the Court’s bench and, out 
of the hearing of the jury, the following occurred:) 

Mr. Mitchell. There is a question that has come to my 
mind, and we have talked about it, and, of course, if Mr. Sachs 
objects I won’t press it. 

I wonder if it would be proper to ask the jury at this time 
if they found the confession was voluntary or involuntary? 
It is possible that they may have convicted the defendant be¬ 
cause of the possession of property. My view of it was that 
unless the confession was determined to be voluntary, I do not 
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think the other elements of the Government’s proof would be 
substantial enough to warrant a verdict of guilty, but if Mr. 
Sachs has any objection to it I won’t pursue it. 

Mr. Sachs. I think it is perhaps true we wouldn’t have had 
enough in the case without the confession, but I don’t see much 
point in asking for that now. 

Mr. Mitchell. Very well, I won’t pursue it. I would just 
like to satisfy myself. 


171 G. J. No. 33,896 

Criminal No. 35-47 
Housebreaking and Larceny 

District Court of the United States for the District of Columbia 

HOLDING A CRIMINAL TERM 

October Term, A. D. 1946 

[Filed in open court January 6, 1947. Charles E. Stewart, 

clerk.] 

District of Columbia, s$; 

The Grand Jurors of the United States of America, in and for 
the District of Columbia aforesaid, upon their oath, do present: 

That one James Alderman on, to wit, the twenty-second day 
of August 1946, and at the District of Columbia aforesaid, the 
store of Truett R. Rucker, there situate, feloniously did enter, 
with intent to commit therein the crime of larceny, to wit, with 
intent the goods, chattels, and property in the said store then 
and there being, feloniously to steal, take, and carry away; 
against the form of the statute in such case made and provided, 
and against the peace and government of the said United States. 

SECOND COUNT 

And the Grand Jurors Aforesaid, upon their oath aforesaid, 
do further present: 

That one James Alderman, on, to wit, the twenty-second day 
of August 1946, and at the District of Columbia aforesaid, 


thirty dollars in money, one tie clasp, of the value of ten dollars, 
and twenty cartons of cigarettes, each of the value of one dollar 
and thirty-one cents, of the goods, chattel, money and property 
of Truett R. Rucker, then and there being found in the store 
referred to in the first count of this indictment, feloniously did 
steal, take, and carry away; against the form of the statute in 
such case made and provided, and against the peace and gov¬ 
ernment of the said United States. 

A True Bill: 


George Morris Fay, 

Attorney of the United States, 
in and for the District of Columbia . 


Friday, March 21, 1947. 

177 The Court resumes its session pursuant to adjourn¬ 
ment: Hon. Richmond B. Keech, presiding: 


Criminal No. 35-47 
United States 


vs. . 

James Alderman 

Come as well the Attorney of the United States, as the de¬ 
fendant in proper person, in custody of the Superintendent of 
the Washington Asylum and Jail, and by his attorney, Curtis 
P. Mitchell, Esquire; and thereupon it is demanded of the de¬ 
fendant what further he has to say why the sentence of the 
law should not be pronounced against him and he says nothing 
except as he has already said; whereupon it is considered by 
the Court that, for his said offense, the said defendant be com¬ 
mitted to the custody of the Attorney General or his authorized 
representative for imprisonment for a period of Twenty-four 
(24) months to Seventy-two (72) months. 


*. *. tonusuT rumn arncx, im; 







